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“To use or employ, in connection with the purchase or sale of any security registered on a national
securities exchange or any security not so registered, or any securities-based swap agreement (as
defined in section 206B of the Gramm-Leach-Bliley Act), any manipulative or deceptive device or
contrivance in contravention of such rules and regulations as the Commission may prescribe as
necessary or appropriate in the public interest or for the protection of investors.”

$Securities Exchange Act of 1934 § 10(b), 15 U.S.C. § 78j (2013).

“It shall be unlawful for any person, directly or indirectly, by the use of any means or instrumentality of
interstate commerce, or of the mails or of any facility of any national securities exchange,

(a) To employ any device, scheme, or artifice to defraud,

(b) To make any untrue statement of a material fact or to omit to state a material fact necessary in order
to make the statements made, in the light of the circumstances under which they were made, not
misleading, or

(c) To engage in any act, practice, or course of business which operates or would operate as a fraud or
deceit upon any person, in connection with the purchase or sale of any security.*
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AP AFRZER AT RBH RN o FRINEF 2

£
Dura Pharmaceuticals, Inc., et al. v. Michael Broudo et al.*z %

doo R ESIH B4 P 22 0 FE2 Rule 10b-5 H2 & 2 4o
86 .
(1) 44 7 3740 & B (Scienter)

It T T HH o R T2 LB BB 2 [t Emst

& Ernst v. Hochfelder® ¢ %23 % #_Section 10 (b) I3

" £33 (Device) 2 "33+ (Contrivance ) * 3% -

NE NS AT R RN o S

|
|

i, % Rule 10b-5 A FH T R EFR e R 1512 > Fa4
ZRAE O WREA TR TR T

(2) # F Mt '£% £ £ + 4 (Material misrepresentation or

omission )

85339 F.3d 933 (2005), reversed and remanded.

8 ¥ rahes BEX AL ERIL > Z 4 S AR IIERAL > 2005 & 0 F 218 -

87 Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976) http:/laws.findlaw.com/us/425/185.html i§ E;ﬁ p
p 2013 F 1% 30p
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2% 4§ o 7} # SEC v. Texas Gulf Sulphur®% 2. 22 » 45 ¢

I HEHESGEF BT 2ER - FRERZR A TSC
Industries, Inc. v. Northway, Inc.¥:2. % » #ef g 222 2 5 #74
P EAELTE S TP LR R AR
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with purchase or sale of a security )
(4) g B 473 & (Reliance) ™
BRERLFZERIFTEFEY G2 HeEE B2
o REEERP A4 A A BB BHRARL 7 R Mt

8 401 F.2d 833,1968 U.S. App.Fed. Sec. L. Rep. (CCH) P92,251; 2 A.L.R. Fed. 190

% National Industries 2> # & TSC 2 & chf|y# L A AP F A2 =2 L w § £ 4%
National Industries 2 & 2. % 4 4 % ETSC 2?2 F % o f@is » TSC & 7 chg ¥ gi
% J i#’{ﬁi‘ﬁi D FEEE MIMF A % 4 National = 7 ( 3%t € 3k 7 > National = ' ¢ i

LIRS R S i S i’*w;—,1’5%’TSC’A.\E"FL’National’\’jsJé% e e

Al ?\z\ RESLIE G S-S —‘Z?"%‘f’t.f\@hﬂ“ IPTEREARI S -RF o430 3 ~ﬂ£$
WARIE S E RS EREARAVE SRR AEHE T - TSC 2 7272 A % L Northway
SF RPN - LET T FAFLRDE (A LI L 2N FF BRE R
2% R E T RH R B U G d# o & Northway = @ #7dp ri?’*ié& fmp £ p
3 ordikg 0 2 4pE A4 P National 2 @ & 34 TSC = & dhfg & > 02 5 & § #h
MdﬁTa:\ﬂ7wa{@ FI#%FF o Aol 2 3 RF S National 2 & & & 44
TSC 2- 7> F]pH & H % 4 ,i—i %% ¥ 3 % © m 2-TSC Industries, Inc. v. Northway, Inc.,426 U.S.
438.

0 Basic Inc. v. Levinsen, at 248-249.
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(5) £+ 2 FmtEEFAFLF F1 5

% (Loss causation )

REMNRFPTERLIIZEFLRRELET AEM A 7L

Rt FEP B TS A T S

oy FPREZALIZELHRT E]

TR FRPEERRFAR L

(6) &ALt 4% (Economic loss) 2,

P B sgap - £ F
(Out-of-Pocket) » ¥ - £_." 2 % EA R
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T & F) % Bl

TEHA R R
T34 20 F] 5% B

oy T GERFIFEELE AL TR
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)
[
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o

TR gEs iR rAREE2 4 > STz 4 (Anyperson)> gt T

ﬁ*’ng%“rP\“VMJ(Inmder) T Ak o R TRhsRE

LR 7 3% A (Corporate insiders) » % A3t H

1 Blackie v. Barracky, 524 F. 2d 891(9" Cir. 1975), Cert. denied, 429 U.S.816 (1976).

ZoE oz e BE RGP LRIt B k6 54T

31 - Dura Pharmaceuticals v. Broudo, 125 S. Ct. 1627, 1631 (2005).
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(- ) Chemical Bank v. Arthur Andersen & Co. **
* %% F Friendly 45 81 > 71934 &3 2% | Section 10 (b) £

Rule 10b-5 2. P &> 3 L5 P WX g gh2 4 o P
AR R A GRS SR f S Ay

Bed M2Z3ma T FAEM 0 Fla A end ke o A%
Chemical Bank ## % (5% 3 PR R 3 &> 430 H oK (T2 %t B

s v/

‘T8 T it & 4 %) o wr Chemical Bank
»

GRS R T A2 0l RS
1% Rule 10b-5 2 4= & # 5 4o Rz !

% %) (Securities transfer ){2. 52 2 % » ¥ s R 5§ l’ﬁ (Loan) >
‘H =
- p

%Louis Loss and Joel Seligman, Securities Regulation, Volume VIII, 3rd Edtion, Little, Brown and
Companuy, 1991, at 3552.
4726 F.2d 930 (2d Cir. 1984), cert. Denied, 469 U.S. 884.
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BB d 2 b pRiap vy £ F 0% & (...was aware of the

2 TP R TR AL FRA G N D HEREF

Fao &8 3484 Fs A% 4 F i) Rule 10b-5° ¢
3.FEKF L EESFE R4 Mg (L..somenexus) 3T &2k

BlP oo ERA 2 R I AL S & T 44 B~ (Misappropriation )
(RS E YA

4. F 4 (Private plaintiff) % /f 5 284 2 % 2 ) SR S
SRR ATEAREG IFFRPLEFL > BRAERRE

67 M

(= ) Birnbaum v. Newport Steel Corp. % *’

AERAEAELSPET ¢ N LR Feldmann 2 7 5 B
it > @ % Newport 2 7 % {537 # > i& & Rule 10b-5 2. R %~ fe

B2 PRt i Rule 10b-5 @sp * 0P £ 2 § & 4 201 d 42 3vi

f—;gj, = AN N INA ¥ H L E REE K ,_,—?%ﬁ., fgﬂ;a‘\i’,_’ﬁj L‘“E
R N2 (TE o WAL IS PR E e LS T2
fa R+ 7 18 & Rule 10b-5 2 3R4F T P21 5 148

L b £AFEFA T FRABE AF2PEFTEAF

%’J(#\%@E %‘?—‘}ﬁ°

2. 2P BARERTART AT EFTE S TR BEE R

% Louis Loss, at 3688.

%«The Rule may be violated by feeding misinformation into the marketplace, or even withholding
information too long, without any buying or selling. This we have already noticed.”surpa note, at 3688.
gt — 8 f2 & SEC v. Clark %4451 % » 915 F 2d. 439,449 (9™ Cir. 1990)

B RAbpAF A A B G A ARTFIPALE FFT LB AR

% Birnbaum et al. v. Newport Steel Corp. et al, 193 F. 2d 461, cert. denied 343 U.S.956 (1952).
http://cases justia.com /us-court-of-appeals /F2/193/461.; 5 p #7 : 2013 # 3 7 25 p
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10Blye Chip Stamps v. Manor Drug Stores, 421 U. S. 723 (1975), http://supreme.justia.com/us
[421/723/case.html P #F 2013 £ 27 20 P
lmfﬁﬂ’dimmﬂ*MJ,mﬁﬁa% TR REELEE B FEAT
P BEEHEPAF20E 5585200857 16p -
R T AR T LI A 3 *"W:I}Lrﬂz EAGTE T AL AR K
Ay iz AR AZRTHE ﬂ:g&gag#ﬁg:ﬁ' 2 ) T Iz AN Ep A (F
AZ B TR PRt 2 "S#F% £ % - 'f ﬁ\;‘% % #r“v'PFL T REERARIAPPEELVETE (AFR
#BPP%"«%EL#W&? TR M EmzEss g [ i?q‘—f% FAERZEZ AT REREGRE L
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( Bystander

¥ »* SEC v. National Securities , Inc.¢ %'®¢ » % @ Birnbaum & B &
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s A FmmE Xz (PSLRA)

I

LT A T S ﬁiﬁ’}\ T RACES KRR R
NEF O REFT AP FOEMEIPEFE > FRREE 1995 £
Wi A # A pFmecE 2 (Private Securities Litigation Reform Act,
PSLRA) > & & B2 AR g @h 2P mi 2 J £ R
FHE e st TR M GeaEp TR A RS R
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'%SEC v. National Securities, Inc., 393 U. S. 453 (1969).
0% SRR T(2006) AW TAL FIRM A, 8 T FRM G 20T B e e -
EERTFeow S BA, SHALZES 798 0 F 59
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% 3 37 Section 21D (e) 77> P A AT g R B Lk
MRE M REFFES LR EFFRELET T L L B

N

B

|
|
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CFEMAREIREERALRT

(=) 22 FI& a2 5B
1934 &z 2% | Section 10 (b) % RulelOb-5> 2% 1933

P

EFE X2 | Sectionl7 (a) 2 =2 p a2b @ 3 Hlivdhi= 5 » L &
Pens AT FIE S 2 b 9Tt R 2 R EAH I 2 7L R
Bl o Ao RRT A T 223 T E (AL TER )
SR TREgiE L AT AP R TR RIL B TR
G RPIRIMAZ BRI L > FuE 2504 B (Officer) ~ &
(E)FLE8404 20 d o 2Lt 3L L fHEs PR

L2 A OB ffalﬂ/ﬁ-lﬁhﬁ_zgﬁxy 'gi"?’uﬁ, ng_fi:‘&%#pfj—k EFR

g2 2 4R FAL02 T 820
1% PL. 104-67,109 Stat.737 (1995).
19715 U.S.C. §78u—4(e) Limitation on damages “(1) Except as provided in paragraph (2), in any
private action arising under this chapter in which the plaintiff seeks to establish damages by reference
to the market price of a security, the award of damages to the plaintiff shall not exceed the difference
between the purchase or sale price paid or received, as appropriate, by the plaintiff for the subject
security and the mean trading price of that security during the 90-day period beginning on the date on
which the information correcting the misstatement or omission that is the basis for the action is
disseminated to the market.”
98 s 2 L FheE o RILO20 F 820
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" Merritt B. Fox, After Dura: Causation in Fraud-On-The-Market Actions, 31 J. Corp. L. 829, 839-40
(2006).
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loss): ¥ - 2 Tdg 232 ) & T2 % 272 (Out-of-pocket

112

335 F 3d 824, 831 (8" Cir. 2003).
""Matthew L. Fry, Pleading and Proving Loss Causation in Fraud-On-The-Market-Based Securities

Knapp v. Ernst & Whinney, 90 F.3d 1431, 1438 (9lh Cir. 1996); Gebhardt v. ConAgra Foods, Inc.,

Suits Post-Dura Pharmaceuticals, Securities Regulation Law Journal, Spring 2008. http://hayboo.com
/files/Publication/e19c0362-4e02-4672-b469-23791b644cfd/Presentation/Publication Attachment/7f515
f2d-d66¢-442b-8582-280bf1b53360/Pleading %2520and%2520Proving %2520Loss %2520Causation %2
520in%2520Fraud-On-The-Market_Based%2520Securities %2520Suits%2520Po.pdf i# % p ## : 2013
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13OSupra note 102.

31« the inflated purchase price suggests that the misrepresentation (using language the Ninth
Circuit used) “touches upon” a later economic loss. But, even if that is so, it is insufficient. To “touch
upon” a loss is not to cause a loss, and it is the latter that the law requires.” Supra note 102 °
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132Supra note 102 °
133 Emergent Capital Inv. Management, LLC v. Stonepath Group, Inc., 343 E3d 189, 198 (CA2

2003); Semerenko v. Cendant Corp., 223 E3d 165, 185 (CA3 2000); Robbins v. Koger Properties,
Inc., 116 F.3d 1441, 1447-1448 (CA11 1997).

"** Conley v. Gibson, 335 U.S. 41, 47 (1957).

3Supra note 102 » 1634 -

73



s =

AF R F A RS G
(Sanction ) > * & 1934 £ 2
W2F IR 2

*

A 2R eNiT E 8 7
7% | Section 21D (b) 2

PEHAE:

w5

F O )
HZ o
TR %s - BREME2

JELEHET P ORERY RPEMiE AP EE s A g
i?ﬂ%ﬁ%?‘éiﬁ%’i%wﬁﬁm%iiﬁ,ggg
FEAMEP AL FLEFLER T ) TS AR ERRLR
2 4 5k 2 id?%/u/,,\v}i}:;%j i k33 84 EAEE4 &
F 3> ® Dura 27 F b A ARM 2 P FRLGAL T2
WM H @@“%%@@ﬁﬂiﬁvﬁﬁﬁ“iﬁﬁé&ﬂ

AET EATE I o
4.5 R R AL

B § 72 I3 Dura % P! fadp 4 "% (Inflated price theory)
KT AFISEM G225 MBI 2L 7FLFSEM 2P
FEEEERMGHFIAES I IRLTE M ERG AR

FARIATZFZR Y SRR REFAEIRTAREZE
FAFR2ZEL FH IR AGEP A FIEM L 2 N
WL E232mF a2 s« FRERAHTEL A2 4
B rH A ArE -1 THEZRTEHEBER

BAT8 - i ehseT
(1) Behiaisn

PRI S RTA F A #E% AP ek d P

P WG AR RBREIER T REE IR ER
B3PI FI SRR R A2 o T AL A
FEF o B 1S i P &8 T 4 (Truth-then-drop ) > 4 it &P

Securities Exchange Act of 1934 §21D (b): “...

.the complaint shall specify each statement alleged to

have been misleading, the reason or reasons why the statement is misleading, and, if an allegation
regarding the statement or omission is made on information and belief, the complaint shall state with
particularity all facts on which that belief is formed.”, P.L. 104-67,109 Stat.737 (1995).
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39 116 F.3d 1441 (11" Cir. 1997).
149 Ann Morales Olazabal, Loss Causation in Fraud-on-the-Market Cases Post-Dura Pharmaceuticals,
3 Berkeley Bus. L.J. 337 at 370-372 (2006).
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Fraud-on-the-Market Theory: Utilizing a Derivative of Arbitrage Pricing Theory to Measure Rule
10b-5 Damages, 145 U. Pa. L. Rev., at 1097, 1108.

"> Esplin v. Hirschi, 402 F.2d 94, 104-05 (10" Cir. 1968).
'** Barry Reder, Measuring Buyers’ Damages in 10b-5 Cases, 31 Bus. Law 1893, 1846-50 (1976).
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153" Securities Investment Business Law (2011 Revision), Supplement No. 10 published with Gazette
No. 24 of 21st November, 2011. http://www.cimoney.com.ky/WorkArea/ Download Asset.aspx?id. &l
2013 &£275p -

34Section 32: Listed securities are “price-affected” securities in relation to inside information, and

inside information is “price-sensitive” in relation to listed securities, if and only if the information

would, if made public, be likely to have a significant effect on the price or value of the listed
securities.

1558ection 31:Inside information” means information which-(a) relates to particular listed securities or
to a particular issuer of listed securities or to particular issuers of listed securities and not to listed
securities generally or to issuers of listed securities generally; (b) is specific or precise; (c) has not been
made public; and (d) is price sensitive.
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Section 26(1)(a): that he did not at the time expect the dealing to result in a profit attributable to the

fact that the information in question was price-sensitive information in relation to the listed securities;
157Section 26(1) (b) that at the time he believed on reasonable grounds that the information had been
disclosed widely enough to ensure that none of those taking part in the dealing in the listed securities

would be prejudiced by not having the information; or

158Section 26 (1)(c) : that he would have done what he did even if he had not had the information.
159

listed securities; or

Section 26(2)(a) that he did not at the time expect any person, because of the disclosure, to deal in

1%Section 26(2)(b) : that, although he had such an expectation at the time, he did not expect the dealing
to result in a profit attributable to the fact that the information was price-sensitive information in

relation to listed securities.
161Section 26(3) : References to a profit include avoidance of a loss
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A

192 Section 26(4)(a) a person is not guilty of insider dealing by virtue of dealing in listed securities or
encouraging another person to deal if he shows that he acted in good faith in the course of- (i) his
business as a market maker; or (ii) his employment in the business of a market maker;
163 14 FFER 2B PFFTAZILER TR FT5- &5 BEF > HP 4o Section 26 (5) :
Market information is information consisting of one or more of the following facts- (a) that listed
securities of a particular kind have been or are to be acquired or disposed of or that their acquisition
or disposal is under consideration or the subject of negotiation; (b) that listed securities of a particular
kind have not been or are not to be acquired or disposed of; (c) the number of listed securities
acquired or disposed of or to be acquired or disposed of or whose acquisition or disposal is under
consideration or the subject of negotiation; (d) the price (or range of prices) at which listed securities
have been or are to be acquired or disposed of or the price (or range of prices) at which listed
securities whose acquisition or disposal in under consideration or the subject of negotiation may be
acquired or disposed of; and (e) the identity of the persons involved or likely to be involved in any
capacity in the acquisition or disposal.
1%Section 26(4)(b) : a person is not guilty of insider dealing by virtue of dealing in listed securities or
encouraging another to deal if he shows that- (i) the information which he had as an insider was market
information; and (ii) it was reasonable for a person in his position to have acted as he did despite
having that information as an insider at the time, and in determining whether it is reasonable for an
individual to do any act despite having market information at the time, there shall in particular be taken
into account-(A) the content of the information; (B) the circumstances in which he first had the
information and in what capacity; and (C) the capacity in which he now acts;
1%3Section 26(4)(c) : a person is not guilty of insider dealing by virtue of dealing in listed securities or
encouraging another person to deal if he shows- (i) that he acted- (A) in connection with an acquisition
or disposal which was under consideration or the subject of negotiation, or in the course of a series of
such acquisitions or disposals; and (B) with a view to facilitating the accomplishment of the acquisition
or disposal or the series of acquisitions or disposals; and (ii) that the information which he had as an
86
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insider was market information arising directly out of his involvement in the acquisition or disposal or
series of acquisitions or disposals.
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1% A new approach to financial regulation:building a stronger system,HM Treasury, February 2011.
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/81411/consult_newfinan
cial_regulation170211.pdf 3 p # 12013 23 7 5p -
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%57 FSA ¥+ 3 et T 40 % 4P| (Disclosure Rules ) # i £ 5 T 4k

2134 p P | (Disclosure and Transparency Rules ¢ f§ # DTR ) - #

w

A

=\
N
<

ik TAlZAgR N
1. 8P A4 £
AT AR H T ARG F (o LSE BREITAR) 2 h 2
FEARF S REEEH L2 R R RERd FREFERY
T 6T MRS HEES 4B L E Y ¢ 4F £ (Interims )
PIFAHBRT 1590 % P IAFEL 2B P oo LR EF KT

BEERLG B L EFINRT G A FET LYo

N\

B EA AR TR G ER (JAS) B4 82 % > ¢ 2 ¢
MR R E B T f AR c FH FARFERA- R2mE
Hpl¥ o Pl ke B § 3R] (IFRS) -

2. FHFAYIEHRL S

T ot Rk R BG5S 2 4 7 (LSE) rE IS B8 A L AR S b B i
(&3 & Lo H 3. g 2 iF ;}i”ﬁ?;f FiE* 2 22 L (non-regulated) 8 # > & LSE » %
2REPE AR c RERMR rPos Bp) 2 RT > TRAIBZOP S EEL T
& ]J(offertothepubhc) 74 T;FS G @22 F 8 (Company House ) ¥ 3F > B3P 3 >
il d g (R ) 2 0 Ff»ﬁx? PH G (AIM) B&E TR RESBRRP S R
BHE PD 2% (5 0 AIM T2 LA LR o Flm 2 BALET SFRP LR
1% New UK reporting and disclosure obligations under the FSA’s Transparency Rules, November
2006. http://www linklaters.com/pdfs/publications/Corporate/1106 TransparencyDirective.pdf i f P
p 1201332 2p o
' FSN: EU Transparency Directive will force listed companies in Europe to accelerate their Fast
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7% Implementation of the EU Transparency Directive, Freshfields Bruckhaus Derigner, January 2007.
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(=) # FE* 75 (Market Abuse)

FSMA % 8 % (Part VIII) " # 3% * = 2 | & F Section 118 I
Section 131 » R g&F RHE N 7 FE* (75 2 AP FHERUFE > i
FSMA Section 118 &2 FSMA 4L} Regulation 2005 SI 2005/381 %_% »

L A S I R

"1 Section 118 : (1)For the purposes of this Act, market abuse is behaviour (whether by one person

alone or by two or more persons jointly or in concert) which— (a)occurs in relation to— (i)qualifying
investments admitted to trading on a prescribed market, (ii)qualifying investments in respect of which a
request for admission to trading on such a market has been made, or (iii)in the case of subsection (2) or
(3) behaviour, investments which are related investments in relation to such qualifying investments,
and (b)falls within any one or more of the types of behaviour set out in subsections (2) to (8). (2)The
first type of behaviour is where an insider deals, or attempts to deal, in a qualifying investment or
related investment on the basis of inside information relating to the investment in question. (3)The
second is where an insider discloses inside information to another person otherwise than in the proper
course of the exercise of his employment, profession or duties. (4)The third is where the behaviour (not
falling within subsection (2) or (3))— (a)is based on information which is not generally available to
those using the market but which, if available to a regular user of the market, would be, or would be
likely to be, regarded by him as relevant when deciding the terms on which transactions in qualifying
investments should be effected, and (b)is likely to be regarded by a regular user of the market as a
failure on the part of the person concerned to observe the standard of behaviour reasonably expected of
a person in his position in relation to the market. (5)The fourth is where the behaviour consists of
effecting transactions or orders to trade (otherwise than for legitimate reasons and in conformity with
accepted market practices on the relevant market) which— (a)give, or are likely to give, a false or
misleading impression as to the supply of, or demand for, or as to the price of, one or more qualifying
investments, or (b)secure the price of one or more such investments at an abnormal or artificial level.
(6)The fifth is where the behaviour consists of effecting transactions or orders to trade which employ
fictitious devices or any other form of deception or contrivance. (7)The sixth is where the behaviour
consists of the dissemination of information by any means which gives, or is likely to give, a false or
misleading impression as to a qualifying investment by a person who knew or could reasonably be
expected to have known that the information was false or misleading. (8)The seventh is where the
behaviour (not falling within subsection (5), (6) or (7))— (a)is likely to give a regular user of the
market a false or misleading impression as to the supply of, demand for or price or value of, qualifying
investments, or (b)would be, or would be likely to be, regarded by a regular user of the market as
behaviour that would distort, or would be likely to distort, the market in such an investment, and the
behaviour is likely to be regarded by a regular user of the market as a failure on the part of the person
concerned to observe the standard of behaviour reasonably expected of a person in his position in
relation to the market. (9)Subsections (4) and (8) and the definition of “regular user” in section 130A(3)
cease to have effect on and subsection (1)(b) is then to be read as no longer referring to those
subsections.
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172 paul Davies, DAVIES, Review of Issuer Liability, March 2007. http://www.treasurers.org/node
/32585@J%B #2013 F3 % 6P o
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5. g d
FSMA Schedule 10 375 & F 4= FHEE A 4o T
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173 «A civil penalty or civil fine is a financial penalty imposed by a government agency as restitution

for wrongdoing. The wrongdoing is typically defined by

a codification of legislation, regulations, and

decrees. The civil fine is not considered to be a criminal punishment, because it is primarily sought in
order to compensate the state for harm done to it, rather than to punish the wrongful conduct. As such,
a civil penalty, in itself, will not carry jail time or other legal penalties. For example, if a person were to
dump toxic waste in a state park, the state would have the same right to seek to recover the cost of

cleaning up the mess as would a private landowner, and
necessary”. Ronald B. Standle, Differences between
1998. .http://www.rbs2.com/cc.htm |57 P £
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to bring the complaint to a court of law, if
Civil and Criminal Law in the USA,

1201337 10p -
'7* Davies Review of Issuer Liability, March 2007, p.p.26-
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Derry v. Peek (1889) 14 App Cas 337.
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176 Howard Marine &Dredging Co v. Ogden & Sons [1978] QB 574.
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B)Q?iL@4Q5\éAﬁiwp\%T oEROTEEN
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X ki %1651 T F
Mim D B4 B (...ashadow director is treated as an officer of the
company) - L hEEERFEP AL B FEAEE o
2 EI187iE THIEE R HE S
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(2) %182k % 238 (2) (a) %?fgjggé i ST I
(3) 5185 % 27 (4) (FEXT ¢ RESH N B rF2357)

(4) B3 FH 555 - BEA Lot o h2A0 i d 184 FRTE

1995 # ¢iln re PFTZM Limited% 7325 > B3 F %3 p K4
Ex

77« A shadow director is therefore a person or corporate body which, although not officially appointed
to the Board of Directors, controls or influences the management of the Company. Those giving
instructions or advice in a professional capacity however, as an accountant or as a lawyer for instance,
are not deemed to be shadow directors as their advice tends to be limited to a particular aspect of the
business. In contrast, in order to be considered a shadow director, the individual or corporate body must
have the power to control a majority of the Board, or the Board in its entirety, over a period of time.”In
re PFTZM Limited [1995] BCC 280.
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178 Shadow Directors — The Legal Principles in the UK & Ireland, Pearse Trust, Nov 16, 2011.
http://www.pearse-trust.ie/blog/bid/77558/Shadow-Directors-The-Legal -Principles-in-the -UK-Ireland
FFEPH 2013 E57 200P o
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32 51250 (Liabilities for Damages Caused by False Statements, etc.)
(1) The following persons shall be liable for damages inflicted upon any person as a result of acquiring
securities by including a false description or representation of any material fact in a registration
statement (including a corrective registration statement and supplements thereto; hereafter the same
shall apply in this Article) and an investment prospectus (including a preliminary investment
prospectus and a short-form investment prospectus; hereafter the same shall apply in this Article) or
omitting a material fact there from : Provided, That such person shall not be liable if he/she proves that
he/she was unable to discover such inclusion or omission even if he/she exercised reasonable care or
that the person who acquired the securities knew the fact at the time when he/she made an offer to
acquire them:

1. The registrant of the relevant registration statement and directors of the issuer at the time of filing the
registration (referring to persons in a similar position if there is no director, or promoters if the
registration statement was filed before the corporation was incorporated);

2. A person who falls under any of subparagraphs of Article 401-2 (1) of the Commercial Act and who
instructed or executed the preparation of the registration statement;

3. A certified public accountant, a certified appraiser, or a specialist in credit rating, who certified with
his/her signature that the descriptions of the registration statement or the supplements thereto are true
and correct (including an organization to which each of them belongs), as specified further by
Presidential Decree;

4. A person who consented to include his/her statement of evaluation, analysis, or verification in the
descriptions of the registration statement or the supplements thereto and confirmed such statement
therein;

5. A person who executed a contract for underwriting the securities (referring to a person specified by
Presidential Decree, if there are two or more persons who signed such underwriting contract);

6. A person who prepared or delivered the investment prospectus; and

7. The holder of the securities for sale at the time the registration statement for sale was filed, if the
case involved a sale of securities.

(2) If the forecast information is described or indicated in accordance with the following subparagraphs,

the persons listed in the subparagraphs of paragraph (1) shall not be liable for any damage incurred

there from: Provided, That such persons shall be liable, if the person who acquired the securities

involved proves that he/she did not know that there was any false description or representation of a

material fact in the forecast information or any omission of description or representation of a material

fact therein and that there was an intentional or grossly negligent act on the part of the persons listed in
the subparagraphs of paragraph (1) in connection with such description or representation:

1. It was clearly stated that the description or representation at issue was a forecast information;

2. The grounds for supposition or judgement related to the forecast or prospect were clearly stated;

3. The description or representation at issue was made in good faith on the basis of a reasonable ground
or supposition; and

4. Tt included a warning clause that the description or representation at issue may differ from other
estimates or actual outcomes.

(3) Paragraph (2) shall not apply in cases where a registration statement is filed in order for an unlisted

corporation to make an initial public offering or sale of stocks.

351267 (Amount of Damages)
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(1) The amount of damages for which a person shall be held liable in accordance with Article 125 shall
be the amount estimated by subtracting an amount under any of the following subparagraphs from the
amount actually paid by the claimant for acquiring the securities at issue:

1. The market price of the securities at the time of closing the proceedings of the lawsuit filed for the
claim of damages in accordance with Article 125 (referring to an estimate disposal price if there is no
market price available ); and

2. The disposal price if the securities are disposed of before the closing of the proceedings under
subparagraph 1.

(2) Notwithstanding paragraph (1), a person who shall be otherwise liable in accordance with Article

125 shall not be held liable for partial damages, if he/she proves that all or part of the damages

sustained by the claimant were not caused by a false description or representation of any material fact,

or by an omission of a description or representation of such material fact.

%% 16215 (Liability for Damages Caused by False Description, etc.)

(1) The following persons shall be liable for damages sustained by a person who acquired or disposed

of securities (including securities depositary receipts related to such securities and other securities

specified by Presidential Decree; hereafter the same shall apply in this Article) issued by a corporation
obligated to submit a business report due to a false description or representation of a material fact in

such business report, half-yearly report, quarterly report, or material fact report under Article 159 (1)

(hereinafter referred to as business report, etc. ) or a document attached thereto (excluding audit reports

prepared by an accounting auditor), or due to an omission of a description or representation of a

material fact therein: Provided, That a person held liable for such damages shall not be liable if he/she

proves that he/she was unable to know such fact although he/she exercised reasonable care, or that the
person who acquired or disposed of such securities knew the fact at the time he/she acquired or
disposed of the securities:

1. A person who submitted the business report, etc. and the directors of the corporation obligated to
submit the business report at the time of its submission;

2. A person falling under any subparagraph of Article 401-2 (1) of the Commercial Act, who gave
direction on, or carried out, preparation of the business report, etc.;

3. A certified public accountant, an appraiser, a specialist in credit rating, etc. (including the
organization to which he/she belongs) who certified and with his/her signature thereon that the
descriptions of the business report, etc., and the documents attached thereto, were true and correct, as
specified further by Presidential Decree; and

4.A person who consented to include his/her opinion regarding evaluations, analyses, or confirmations
in the descriptions of the business report, etc. and the document attached thereto, and confirmed the
contents as described therein.

(2) If forecast information is described or indicated in the following manners, the persons under

subparagraphs of paragraph (1) shall not be liable for damages caused by such information,

notwithstanding paragraph (1): Provided, That the persons under subparagraphs of paragraph (1) shall
be liable for such damages, if the person who acquired or disposed of the relevant securities was not

aware of the existence of a false description or representation of a material fact, or an omission of a

description or representation of a material fact, in the forecast information, at the time he/she acquired

or disposed of the securities, and if the person proves that there was an intentional or grossly negligent
act on the part of the persons under subparagraphs of paragraph (1) in connection with such
descriptions or representations:

1. The description or representation at issue was clearly identified as forecast information;

2. The grounds for supposition or judgement related to the forecast or prospect were clearly stated;

3. The description or representation at issue was made in good faith on the basis of a reasonable ground
or supposition; and

4. The forecast information included a warning clause that the description or representation at issue
may differ from an estimated or actual outcome.
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(3) The amount of damages for which a person shall be held liable in accordance with paragraphs (1)

and (2) shall be estimated by calculating the difference between the amount actually paid or received

by the claimant as the price for acquisition or disposition of the securities and any of the following
amounts (in a case of disposition, only subparagraph 1 shall apply):

1. The market price (referring to an estimated disposal price if there is no market price available) of the
securities at the time of closing the proceedings of the lawsuit filed for the claim of such damages in
accordance with paragraphs (1) and (2); and

2. The disposal price if the securities were disposed of before the closing of proceedings under
subparagraph 1.

(4) Notwithstanding paragraph (3), a person who shall be liable under paragraphs (1) and (2) shall not

be held liable for partial damages, if he/she proves that all or part of the damages sustained by the

claimant were not caused by a false description or representation of any material fact, or an omission of

a description or representation of such material fact.

(5) The liability for damages under paragraphs (1) and (2) ceases, if the claimant fails to exercise the

right to claim within one year from the day on which he/she knew of the fact, or within three years after

the relevant submission date.
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224 255 i (Defences)

(1)A person referred to in section 253(4)(a), (b) or (c) is not liable under section 253(1), and a person
referred to in section 254(3) is not liable under section 254(1), only because of a false or
misleading statement in a prospectus or a profile statement if the person proves that he —

(a) made all inquiries (if any) that were reasonable in the circumstances; and
(b)after doing so, believed on reasonable grounds that the statement was not false or misleading.

(2) A person referred to in section 253(4)(a), (b) or (c) is not liable under section 253(1), and a person
referred to in section 254(3) is not liable under section 254(1), only because of an omission from a
prospectus or a profile statement in relation to a particular matter if the person proves that he —
(a)made all inquiries (if any) that were reasonable in the circumstances; and
(b)after doing so, believed on reasonable grounds that there was no omission from the prospectus

or profile statement in relation to that matter.

(3)A person is not liable under section 253(1) or 254(1) only because of a false or misleading statement
in, or an omission from, a prospectus or a profile statement if the person proves that he placed
reasonable reliance on information given to him by —

(a) if the person is an entity, someone other than —
(i)a director or an equivalent person; or
(ii)an employee or agent,
of the entity; or
(b)if the person is an individual, someone other than an employee or agent of the individual.

(4)For the purposes of subsection (3), a person is not the agent of an entity or individual merely
because he performs a particular professional or advisory function for the entity or individual.

(5)A person who is named in a prospectus or a profile statement as —

(a)a proposed director or an equivalent person of the issuer, or an issue manager or underwriter;

(b)having made a statement included in the prospectus or the profile statement; or

(c)having made a statement on the basis of which a statement is included in the prospectus or the
profile statement,

is not liable under section 253(1) or 254(1) only because of a false or misleading statement in, or

an omission from, the prospectus or the profile statement if the person proves that he publicly

withdrew his consent to being named in the prospectus or the profile statement in that way.

(6)A person is not liable under section 253(1) or 254(1) only because of a new circumstance that has
arisen since the prospectus or the profile statement was lodged with the Authority if the person
proves that he was not aware of the matter.

(7)For the purposes of this section, any reference to a statement shall include a reference to any
information presented, regardless of whether such information is in text or otherwise.

3§ 254 i (Civil liability for false or misleading statements)

(1)Where an offer of securities is made in or accompanied by a prospectus or profile statement, or, in
the case of an offer referred to in section 280, where a prospectus or profile statement is prepared
and issued in relation to the offer, and —

(a) a false or misleading statement is contained in —
(i) the prospectus or the profile statement; or
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(ii) any application form for the securities;

(b) there is an omission to state any information required to be included in the prospectus under
section 243 or there is an omission to state any information required to be included in the profile
statement under section 246, as the case may be; or

(c) there is an omission to state a new circumstance that —

(i) has arisen since the prospectus or the profile statement was lodged with the Authority; and

(i1) would have been required by section 243 to be included in the prospectus, or required to be
included in the profile statement under section 246, as the case may be, if it had arisen before
the prospectus or the profile statement was lodged with the Authority, the persons referred to
in subsection (3) shall be liable to compensate any person who suffers loss or damage as a
result of the false or misleading statement in or omission from the prospectus or the profile
statement, even if such persons, unless otherwise specified, were not involved in the making
of the false or misleading statement or the omission.

(2) For the purposes of subsection (1), a false or misleading statement about a future matter (including
the doing of, or the refusal to do, an act) is taken to have been made if a person makes the
statement without having reasonable grounds for making the statement.

(3) The persons liable are —

(a) the person making the offer;

(b) where the person making the offer is an entity —

(i) each director or equivalent person of the entity; and
(ii) if the entity is also the issuer, each person who is, and who has consented to be, named in the
prospectus or profile statement as a proposed director or an equivalent person of the entity;

(c) where the issuer is controlled by the person making the offer, one or more of the related parties
of the person making the offer, or the person making the offer and one or more of his related
parties —

(i) the issuer;

(ii) each director or equivalent person of the issuer; and

(iii) each person who is, and who has consented to be, named in the prospectus or the profile
statement as a proposed director or an equivalent person of the issuer;

(d) an issue manager to the offer of the securities who is, and who has consented to be, named in
the prospectus or the profile statement;

(da) an underwriter (but not a sub-underwriter) to the issue or sale of the securities who is, and who
has consented to be, named in the prospectus or the profile statement;

(e) a person named in the prospectus or the profile statement with his consent as having made a
statement —

(i) that is included in the prospectus or the profile statement; or
(ii) on which a statement made in the prospectus or the profile statement is based, but only in
respect of the inclusion of that statement; and

(f) any other person who made the false or misleading statement or omitted to state the information
or circumstance, as the case may be, but only in respect of the inclusion of the statement or the
omission to state the information or circumstance.

(4)A person who acquires securities as a result of an offer that was made in or accompanied by a
profile statement is taken to have acquired the securities in reliance on both the profile statement
and the prospectus for the offer.

(4A)For the purposes of this section, any reference to a statement shall include a reference to any
information presented, regardless of whether such information is in text or otherwise.

(5)No action under subsection (1) shall be commenced after the expiration of 6 years from the date on
which the cause of action arose.

(6)This section does not affect any liability that a person has under any other law.
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