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BT L g3 iR il A AR L & & F@ (Derivative
action)» i 5 B 4872 (Class Action) 41 & 2 iz 45> - x & FRCP
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*MODEL BUSINESS CORPORATION ACT (without Comments), American Bar Association, 2011.
http://apps.americanbar.org/dch/committee.cfm?com=CL270000% F p #F : 2014#5" 14p
*MODEL BUSINESS CORPORATION ACT §7.41: “A shareholder may not commence or maintain
a derivative proceeding unless the shareholder: (1) was a shareholder of the corporation at the time of
the act or omission complained of or became a shareholder through transfer by operation of law from
one who was a shareholder at that time; and (2) fairly and adequately represents the interests of the
corporation in enforcing the right of the corporation.” MODEL BUSINESS CORPORATION ACT,
American Bar Foundation and Law and Business, Inc., http://users.wfu.edu/palmitar/ICBCorporations-
Companion/Conexus/ModelBusinessCorporationAct.pdf

%§7.42 : “No shareholder may commence a derivative proceeding until: (1) a written demand has been
made upon the corporation to take suitable action; and (2) 90 days have expired from the date the
demand was made unless the shareholder has earlier been notified that the demand has been rejected by
the corporation or unless irreparable injury to the corporation would result by waiting for the expiration
of the 90-day period.” Supra note.
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BRI Y Y 2 s y oo, 38 B BN 5
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0 i L f s 9
% MBCA§T7.44(d)* 2> 23 £ ¢ &L md R fld 27 p &
LERAVREELEESS NI FRETRL S S A
¥“If the special litigation committee makes a required showingthe case will be dismissed. If the
committee fails to make a showing the shareholder suit may proceed.” Supra note.
g "o P R L wE K2 F A7 # (American Law Institute) v T2 @ 5p
BenRpl-miriazck %29 (BAEALIEREL ) ER{ 53w LT
BrolEFeS o AR @eRAc G BRI MG P AR g A
&‘31"’*}9’3&%7/;;%—7 T |
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FREA>PEP > g3 Y @2 (Delaware General

Corporation Law » © # DGCL) % 5 %% » 2 F1H 5 $ R~ A & ¥

NP AHFPAE T F AL EB LB E AL A 2P 2 EmP B

B2 ] 5)s Bh RE AR NEBL 6| AL - F R DE

FREEHF LAY T F £ 24 R A ( Business judgment rule )

1L RAZANT e EF R UFGR

#DGCL% 32715 % » 4= 232 B2 » F3H 911 32
FEAFAPRFIATFE O RA L L AL F P REF S

gﬁ&ib@z&&gﬁﬁﬂ&9ﬁ,%égiAﬁﬁ“o&a&ﬁ
Av i & o A 1 E g R (A written demand) 7 & ¥

SF rEFRATR FALETES AR R G AR &S

% 1 the board accepts the demand, the corporation itself will file the suit. If rejected, or not acted upon,
the shareholder must still meet additional pleading requirements. On the requirements being met by the
shareholder, the board may appoint a “special litigation committee” which may move to dismiss.

%08 Del. Corporations. http://delcode.delaware.gov/title8/c001/scO7/iF] §f p #p 2014 & 1 » 25 p
a1 F2 2T #4475 # & A ( Continuous ownership rule )~ Eaton, Malajka M.; Feldman, Leonard
J.; Chiang, and Jerry C, Continuous Ownership Requirement in Shareholder Derivative Litigation:
Endorsing a Common Sense Application of Standing and Choice-of-Law Principles, 47 Willamette L.
Rev. 1 (2010-2011). http://www.stoel.com/files/ wir_47-1_feldman.pdf & % p # : 2010# 1% 21p -
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(Inspection for a proper purpose ) - #73} "if ¥ P e ¢ 35 HEIR
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*%. ¥ FFFT%E”’ P AR ERETAR O PR KA AP AR

43 4

2. %% 3& (Demand excused) 2 %
Btk B G RATRG RS - A B FEHTIIAMES
RARHT AT LT A S R
(1) $EL&FTHE 2 2 b
"&41% B %, (Disinterested ) 45 ¥ ¥ @& £ ST, &AL
LR P BB AIEE P EX T NIRRT & S
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[T i

B

> G A

“Gregory P. Williams and Evan O. Williford, Chapter 8 Derivative Litigation, American Bar
Association.  http://apps.americanbar.org/buslaw/newsletter/0010/materials/chapterO8derivativelitigat
ion.pdf &= : “The law also requires the stockholder first to demand the Board of Directors of the
corporation to assert the claims or the stockholder must state in the derivative action particular reasons
why making such a demand would be futile.” #§f p # : 2014 # 1 7 20 p
** The Delaware Court of Chancery has identified the factors to be considered as follows: To constitute
a demand, a communication must specifically state: (i) the identity of the alleged wrongdoers, (ii) the
wrongdoing they allegedly perpetrated and the resultant injury to the corporation, and (iii) the legal
action the shareholder wants the board to take on the corporation's behalf. See Yaw v. Talley, C.A. No.
12882, slip op. at 13 (Del. Ch. Mar. 2, 1994 revised Mar. 7, 1994).
Mkt B BE RGBT 2 BRG] F A0 T2 P nm g g o sin
SEOPEEEAY Y2013 #1200 16 P

83



(2) RAFBH22FE ¢ ARXTIF X% R
*

e
E-Y
s

) 7k ) (Futility exception ) » it 3 3 %k 2 & 5 m F
A AT RFM AT REFFHF B REAFRALEG R #
AT AR o B = BRI P hE S 0 EEAARE g e JlE o E
¥R ERE (do FuEnL R 4R Rewa®o

3. #Fu3Fm 4L B ¢ (Special Litigation Committee )
Fhde 2@ kN R 2 F Aw KRS £ (Demand
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* Carole F. Wilder, The Demand Requirement and the Business Judgment Rule: Synergistic
Procedural Obstacles to Shareholder Derivative Suits, Pace Law Review, Volume 5, Issue 3,
International Commercial Arbitration Issue, April 1985. http://digitalcommons.pace.edu/plr/vol5
/iss3 /5

%6 Zapata Corp. v. Maladonado, 430 A.2d 779 (Del. 1981). 714 F.2d 436 (5th Cir. 1983).
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(1) #F+*2 9 F (Merits of the claim) @ ALFE A= d K L h 2
i%ﬁ%ﬁﬁ”* TR K L LA W] iRy A 2R e
#+ %) (Cause of action) % 4 F fzdp 2 #% .
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(3) ### . 2_»c e (Effect on Operations ) : %% & i % 2522
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&

(4) = ~»xF &~ 47 1>t Lewis v. Fuqua (1985) % ¥ » 2 fain i &

“"fp ¥ 2z > at 788-789.

“Bpa_t it at 789.

* Mills v. Esmark, Inc. ,544 F. Supp.1275, 1282 n.2 (N.D. 111.1982).
%0 Kaplan v. Wyatt, 499 A.2d 1184, 1188(Del. 1985).

51 Abella v. Universal Leaf Tobacco Co., 546 F Supp. at 801 n. 13.
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%2 Lewis v. Fuqua, 502 A.2d 962 (Del. Ch. 1985) at 971.

% 2120 -

* Stein v. Bailey, 531 F. Supp. at 690.
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d R E R T 2 F EEEEF Bd BAL L (avoting group of
a‘\ﬁp\ Fi«ﬁ*g ° /‘\‘:ﬂ
e RHERRIRLE o F P E

Jesk

shareholders) #7i% &1 > 7= W4t d %1

Nl ﬂ

EEEAEIFPEFDOCFREBEIEI T RARLERLEL FE
BEFEz mAgLi *anfregs®.

1 DGCL8216 mp|t E £ 7 F ¥ 2 p s » DGCL8141 (k)
B EfEERS ¥ g ﬁbﬁﬁniﬁﬁ’%iigﬁ
BEEEH I - KPF RPF REELE THFR o~ F2§211(b)3R

T K #5185 B (Majority vote ) F 27§21z (Remove) & %
T I B FTELFE ORFIAEALEL  FRFEE AR

0 % ke 2 8211(d)H T K & Wi R F AR LA KL L § K

*Model Bus. Corp. Act §8.08: “(a) The shareholders may remove one or more directors with or
without cause unless the articles of incorporation provide that directors may be removed only for cause.
(b) If a director is elected by a voting group of shareholders, only the shareholders of that voting group
may participate in the vote to remove him. (c) If cumulative voting is authorized, a director may not be
removed if the number of votes sufficient to elect him under cumulative voting is voted against his
removal. If cumulative voting is not authorized, a director may be removed only if the number of votes
cast to remove him exceeds the number of votes cast not to remove him.” https://
users.wfu.edu/palmitar/ICBCorporations-Companion/Conexus/ModelBusinessCorporationAct.pdf i
P Hp:2014£57 27p

% DGCL §§ 211(b) shareholders elect and remove directors through a majority vote.

 DGCL §141(k) states that directors can be removed without any cause, unless the board is
"classified", meaning that directors only come up for re-appointment on different years. If the board is
classified, then directors cannot be removed unless there is gross misconduct.
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¥ 2009 & #7i% i 2. DGCLS§225 (¢) BR 7 4R X M T i s
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H

*®Model Bus. Corp. Act §8.09 : “(a) The [name or describe] court of the county where a orporation’s
principal office (or, if none in this state, its registered office) is located may remove a director of the
corporation from office in a proceeding commenced by or in the right of the corporation if the court
finds that (1) the director engaged in fraudulent conduct with respect to the corporation or its
shareholders, grossly abused the position of director, or intentionally inflicted harm on the corporation;
and (2) considering the director’s course of conduct and the inadequacy of other available remedies,
removal would be in the best interest of the corporation. (b) A shareholder proceeding on behalf of the
corporation under subsection (a) shall comply with all of the requirements of subchapter 7D, except
7.41(1). (c) The court, in addition to removing the director, may bar the director from reelection for a
period prescribed by the court. (d) Nothing in this section limits the equitable powers of the court to
order other relief.” https://users.wfu.edu/palmitar/ICBCorporations-Companion/Conexus/Model
BusinessCorporationAct.pdf |5 p #p : 2014#5% 27p
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FREH i MBCA ¥r DGCL P9 4 & Th % (Symbiosis)
_*“DGCLWIYAj
(Caselaws) 2.+ = » 433 N2 = 222 L% > © 4 MBCA #r1

MBCA # Bl #4232t > 0 { S fra

EEiEe 23V AR OPE A RBRL S22 A

= % ;2 = 4 (Statutory component) > 7® 3 & b

BWE o ¥ - 25

e IR LB ARERB AP R R R LR L
%éw,gﬁiﬁgﬁﬁﬁ%%%ﬁpjﬁﬁiﬁiﬂﬁ’%ﬁ$ﬁ
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¥ 7% 4L DGCL s % »

BFRIETRRIGRE 2T gk

waa

-

# @ o MBCA 13782 i3 2 chiff Az
R ARG - F o RER - il 2N TRl R - R
# (Bright-line) » ¥ i k» B 48 3 DGCL - &]4- : DGCL % 271 if
R TG A EAT AL BERA ARLE ) L RPX

%% 225 Contested election of directors; proceedings to determine validity : (c) If 1 or more directors has
been convicted of a felony in connection with the duties of such director or directors to the corporation,
or if there has been a prior judgment on the merits by a court of competent jurisdiction that 1 or more
directors has committed a breach of the duty of loyalty in connection with the duties of such director or
directors to that corporation, then, upon application by the corporation, or derivatively in the right of
the corporation by any stockholder, in a subsequent action brought for such purpose, the Court of
Chancery may remove from office such director or directors if the Court determines that the director or
directors did not act in good faith in performing the acts resulting in the prior conviction or judgment
and judicial removal is necessary to avoid irreparable harm to the corporation. In connection with such
removal, the Court may make such orders as are necessary to effect such removal. In any such
application, service of copies of the application upon the registered agent of the corporation shall be
deemed to be service upon the corporation and upon the director or directors whose removal is sought;
and the registered agent shall forward immediately a copy of the application to the corporation and to
such director or directors, in a postpaid, sealed, registered letter addressed to such corporation and such
director or directors at their post office addresses last known to the registered agent or furnished to the
registered agent by the applicant. The Court may make such order respecting further or other notice of
such application as it deems proper under the circumstances.

80 Jeffery M. Gorris, Lawrence A. Hamermesh, and Leo E. Strine, Jr., Delaware Corporate Law and
the Model Business Corporation Act: A Study in Symbiosis, Law and Contemporary Problems 107-120
(Winter 2011) . http://scholarship.law.duke.edu/Icp/vol74/iss1/9/iF|fo p #p : 2013 # 1 *» 22 p -

81 Auerbach v. Bennett, 393 N.E.2d 994 (N.Y. 1979).
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RoFAENFHERK AL FET LT TLIRE o
=~ 4P R B
(- ) Grimes v. Donald®
REAVBBERNAZFIAIF P ERLAE TE IR LR
e B A 37 (Individual claims) 22 2 8 - 2 X h 2 5 22 %4

Grimes ¥f DSC = i = @ & ¥ ¢ 2 James L.Donald % ¥ » Bis 5 & &

REFL e TRAFR - REILIEFTTEEF LT ABELL KB

( Duty of care ) J‘zr“s%fr(fg% E 3 uoep 430 2000 3 3 6000 3 £ ~
% Donald 2 {7k > P EHEYRARYT  FEFE 2 p2T
i, Donald PS4 2P ER > B P NERPED FarFELED

%

ST LK e B0 R AP £ ot #1417 & Donald
FEEF R TGS o d 5 Grimes $#HA=B-* £ 9 @ TN IF

( Declaratory relief) » #;* ;= (The Court of Chancery) 5 &2 £
i+ (Direct claim) > fe J 4 #f 1 %2 i3 & &7+ (Due care)~ 2%

(Waste) ZAZIEAPEF 0 > B A R & w2 o R

%2 Gimbel v. Signal Cos., 316 A.2d 599, 605 (Del. Ch.1974), aff’d, 316 A.2d 619,620 (Del.1974).
6 673 A.2d 1207 (Del. 1996).
1d. at 1212.
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(= ) 7547 Partner v. Beck®

PR A 7547 Partner A=k K A PR AL L 37 4 Boston
Chicken, Inc. ¥ ¥ 2t i (74~ =x 2 B 3 7 (IPO) @ % (7 379K fF > 3248
eE s S A AT AP 1993 £ 11 0 9 p uE R 20
Faz ff oFEE 190 gty PEEY 186 2Ry

DO FIRAZNPEEEBIFLE - BT RE N F A OB
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poruE il 45 £ AR > R I 485 £ 2 T dE o Partners B3t
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ﬁﬁ?#i%ﬂ%é&%%»ﬁﬂ 11210 p ) T¥sz e & RAK

FRPL THET 2B IPO 2. 2B HP 2 15 > 305 Partner 3t %3
SR A F RTINS PR o iR f F A BRI
RS ERI AT 2 T 5 Y 3 B TR G 2R R A Ak

(w,

TEFRTLABVET LR P AFRT RIS ES
27 iR 2 AT o L FFFFIRILE 0 RF T R s ]

A PR L 2] o

(2) S HRAT 3 ERAFR

®1d. at 1213.
66 7547 PARTNERS V. Beck, 682 A.2d 160 (Del. 1996)
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1. Parnes v. Bally Entertainment Corp.®

* % k£ Linda Parnes 2 5k Bally Entertainment Corp.¥ Hilton

Hotels Corporation :2 7% & H 2 (5 2 F 2T R > FBaly %

z\fw

FRAELEFAREL2AFEB T . NHEFEEREFEY 54 >
BREAHEBAGEAE T o5 Bally 2 7R K 5 RERY S
AT REFFREZ LA TR Lok L Lo @# E kRS E Bally

$HELFALE o PRA P L T S B RFRERG
WARRAKRFRFARY 2P T A PR A R LR ok
L2 FE RS A fAms e RE ZIRFA T 7o L3 Y 3R
ARG AT EERN AP ERE L T L ST L i

2% 420 (Direct) s BRI RA B2 FE A B RBAHD o

AT E YL Pames chi %k P R A HARA Gd 0 X
PR e s b R 2T AR Y RE L R
WAL VBB ERFIL > 30 FF LA > MR
2. Inre J.P. Morgan Chase & Co. Shareholder Litigation®

P VRSB LE T 5 2 4% (Direct) #FAzirs o &

e i+ (Derivative) #4272 > 37k ¢ Fbpr > Hin g 8 o A

I

% B4 5kt JP Morgan( T A JPMC) 2 % K> £ 4 5442 JPMC
FTE U BankOnez £ 2% » ¥ 30 L 72 B2 AZFE
wodE LR AR R kAR W (Class action) o 4% 4 A4

TR R R R AR AR BB A% 2
Fz ARz FELd o RERE Y RE2ZF REAR L% F
FELEFHEETPRAAAZER s BERATp EH K 2 F

67788 A.2d 131 (Del. 2001).
% Id. at 1245.
% 906 A.2d 808 (Del. 2005).
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(Wrongdoning) 2 & 7 » 2 % rudesrst R4 5 330 5 1200 ¥ 310 4
% M EF 2 Be & Tooley v. Donaldson %™+ & jzdy &1 3R
(Claim) 7 RFEHEFAd RN > AL FHEEF LT 77
CRLE T

(1) FaAfgiadd a2 2%ABL 28 2P 2 2
(2) Flidemg e $d a@a TSz 159

LB A QIR T ?

ﬁi’aﬁﬂ&aﬁgw—W%Jv%hmékimamm
( Demonstrate ) ¥ % iz # B CHRFUAE T AT
#ﬁ@”o&ﬂ’%*&iiéﬂw%ﬂﬁ?%@ HE?2RL
g K ,-3‘\ - fa % 1 & 99w 3¢ (Return of the proper
interest ) » 3 M K A kT XA T R THE R A E AR
(Dilution )+ JPMC Z qzp Bank One £ &8 B Ac P A4 Z &2
BAF TP N EE ERRE P L HiE R e R D

gh‘(

ETTRN

NP ERE T AP REE: PR B PR ANIE AR
2.2 #& M % (Any such cash overpayment would not have harmed the
stockholders of JPMC directly ) - J+ #7315k 2 S > P30 5

EEHER A TR B A2 A BRI S B

FOPREHE DL RL o FRY R AEY s mhE 2
% > ¥ 2t 3 #3-R (Directclaim) - i f& Tooley % % = i 2| ¥74% 2
CERSY ¥R E RSN R Y AL S R F SR

" 31% Inre Syncor Int’l Corp. % 2 % f% In re Syncor Int’l Corp. S’holders Litig., 857 A.2d 994, 997

(Del.Ch.2004).
™ Tooley v. Donaldson, Lufkin & Jenrette, Inc., 845 A.2d 1031. (Del.2004) at1033.
72 845 A.2d at1039.

93



Ak JPMC & £ 8w dp Pl %453 i L Mg 4 915 J(Return

of properinterest) » e ¥ A3 T ¥ 15, TR 5@ ?

RS

(= ) Pinnacle Labs., LLC v. Goldberg "

A &RF LG B E 2% R ) (Business Judgment Rule) 2 & ¢
,;vaéiﬁ%b,u"? %:52‘-1 - 4 ﬁfﬁ'ﬁ’ééfg:g a_‘]i :i]‘j E r’g ébk
RESTEZRZENAFEAemintBadrmantt {VHEL

% P =4q48 (Second guessing) ?ﬁ;‘;‘_/ TEATF gy o Flet o ALY

%iﬁwf—ﬁawﬁﬁéi&mﬁﬁﬁméﬁg;wﬁiréﬁﬁ

LR ARz BARIEE D39 (Good faith) ~ & 3 (Loyalty) ~ &2
ARETE FHEP IHAL OREAeZREBFEEPE L B2
(Gross negligence ) » I JE /% i@ o

FTRAMEIERSEEIRATRS Y BRIV LE IO,

e

( Delaware Limited Liability Company Act) ™2 #.%_» 33 % Fhie
EETF G L P FE AR AM T L AR AT

E
ﬁ%%%&mﬂu$ﬁn%#H%@M”“”%*ﬁé
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=
s

yl
=

2 BN R NFTEEEATA H 2T REDZR AL L D)

# 1+ (Aninformedbasis) > ® &£ 2 % HAMNEE > L 2P R EHF
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ma2 o TRA VAT HMLZIPEALATPEFEHERR v T E

F o2 o

(7 ) Zapata Corp. v. Maldonado™

® Pinnacle Labs., LLC v. Goldberg, 2007 WL 2572275 (W.D. Wis. 2007).
™ Del. Code Ann. Tit. 6, §18-402.
8 714 F.2d 436 (5th Cir. 1983)
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F 4 William Maldonado » 44 Zapata Corporation = 7 & ¥ £2
FRFA R AR A S R o SptdpiraFnlin i 604 f §
T PRSP RATFRREE T ATEE AT Y RE R
RMRENSTEEE M [ FRE e B AL R AR R
e ARG ME P pRA ZAWE AZER RS 2EF
B E A AR e B FRIAFIKRER
% Bl (Business judgment standard ) J& i * 2 4 T
£ 5 wIR L 2 5
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two-step test to the motion ) :
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EREN) 8 T\iﬁg A MELR > TR AFL LR
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2o F g "LaEdp # v (Limited discovery) 1 Bb At 4

LR 2P REPLE LM LR AN R

FTEoEFRRRITABEFILBM AR AP E & A H#

é,%%w%ﬁﬁ’éﬁﬁﬂﬁﬁiﬁQ{Eégﬁéﬁéﬁ’%&

BB NP kw0 £ 2 Eik m;,aéz?‘iﬁg b2 AP
A

LERLETMAH TR R BRI

-

et
ﬂ\?—

(w

% 2

¥
FEZONRAALATR e RN GRIE -E P H ARG
AP Z PR EPEF2L THH SRR R e AT

® Compare Auerbach v. Bennett, 47 N.Y.2d 619, 419 N.Y.S.2d 920, 928-29, 393 N.E.2d 994 (1979).
Our approach here is analogous to and consistent with the Delaware approach to “interested director”
transactions, where the directors, once the t transaction is attacked, have the burden of establishing its
“intrinsic fairness” to a court's careful scrutiny. See, e. g., Sterling v. Mayflower Hotel Corp., Del.Supr.,
93 A.2d 107 (1952).
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(=) Aronson v. Lewis"

1984 & 1+ 1 M & B £ Fx . Aronson V. Lewis % X);4i-¢ > & =t
wZepta k2 LfE e MERLGEACRL AR LR ARRE T T
¥ Leo Fink #23F i 47% < %% L Meyers Bz 2 % 75 » &5 &_

Meyers ¥ Fink ?ﬁﬂa Paoepdaodade il fIE - R

(3) P e FHp e FR2Zh'G > oo
R Al
et 2 el Rt 2 Rdwe £ 4, (Reasonable inference )
MEFEEEZALPEHEGRDNFE KA FFRIPTAFTE 2

7?};% * PR e e R “ﬁrﬂ% e = «lutfgf—l E frpt — EL)?ZFJ ’ ;,’f_;;

A

€% T £omifst , (Reasonable doubt) 2 #f3 » iv 3 &3 &% fe

"“The second step provides, we believe, the essential key in striking the balance between legitimate
corporate claims as expressed in a derivative stockholder suit and a corporation's best interests as
expressed by an independent investigating committee. The Court should determine, applying its own
independent business judgment, whether the motion should be granted.” 413 A.2d at 1263.

"®<The Court of Chancery of course must carefully consider and weigh how compelling the corporate
interest in dismissal is when faced with a non-frivolous lawsuit. The Court of Chancery should, when

appropriate, give special consideration to matters of law and public policy in addition to the
corporation's best interests.” Supra note.
473 A.2d 805, 812 (Del. 1984).
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FE OBy gy a2 BE o732 (Cayman Islands
Companies Law 2009 Revision) > % B & & % L F ¥/ ( Securities

Investment Business Law, 2011 Revision) % fA# > 3 40T

80 906A 2d 776 (Del. 2006)
8y CBE AP Eeh AL AR LB 20 i 3 - hitp://www.deloitte.com/view/tc_tw

/tW/69a4041262025210VgnVCM100000ba42f00aRCRD htm - Ffrp #2013 & 17 5p o
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BE ZeRAF A F&gE 2 (Common law) 2z Rz 5 =
PHRAEL AL P RF E 2P (Grand Court Rules » T34
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8 JEREMY LE TISSIER, Derivative Actions: Avoiding Injustice without Redress, Offshore, Winter
2010/11, 2010. http://www.applebyglobal.com/publication-pdf-versions/articles/articles-2010/
derivative-actions-avoiding-injustice-without-redress-by-jeremy-le-tissier.pdf | p #p : 2013 & 2 7
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(1) 2P FE-2EFFIH A3 2L T AGFHART
(2) 2@ # %2 75 Al P22 F 54 ( Wrongdoer

)

control ) » ¥ 3k S Hk X T EL
(3) 2@ i@ RABAENLFT o KEESEBL

v’
=4

(4) =275 #\§ DRk eI NS LN A e
A e
A FERANEFE BARCENLATLERL D F A
(wrongful act) & 7 55 K ¢ 5 B K w3kl > L2 il

AN R I HeE S8 U1 L JPE I - - S ol 1| AN
=

~

e i o SBOL K 2 R AR mE R AR TR S
44§ (Reflectiveloss) » 2 P FFFF L& FILFF R F KA
£

RAFL 0 R 2P @R GRE g R 2P RE L B

Eigaﬁywwﬁ P RECERA G RERAT B R BT ER AR AL
273 F 247 - Foss v. Harebottle (1843), 2 Hare 46.
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B & 3 %% (Cayman Islands Grand Court) »* 2012 & 12 * »

HEE g %L~ 4 Renova Resources Private Equity Ltd v.

8 Section 71. The office of director shall be vacated, if the director-
(a) without the consent of the company in general meeting holds any other office of profit under the
company except that of managing director or manager;
(b) becomes bankrupt;
(c) is found to be or becomes of unsound mind;
(d) resigns his office by notice in writing to the company; or
(e) is directly or indirectly interested in any contract with the company or participates in the profits of
any contract with the company: Provided however, that a director shall not vacate his office by reason
of his being a member of any corporation which hasentered into contract with or done any work for the
company if hehas declared the nature of his interest at the first meeting of the directors of the company
held after he became interested in the contract, but the director shall not vote in respect of any such
contract or work or any matter arising there out, and if he does sovote his vote shall not be counted.
8 Elements of a derivative action, Mourant Ozannes, Hector Robinson and Tim Richards, The Cayman
Island Journal, March 7, 2012.  http://www.compasscayman.com /journal/2012/03/07 /Elements-
of-a-derivative-action/;g|fr p # : 2014 # 2 » 20 p
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Gilbertson and Others®) Aedp o AR EFE D (2734 4)
7 ¥ Gilbertson A * 2 & £ J & » & * #r¢ 122 J £ {2 pf Fabergé &
oo iﬁiﬁlﬁi%‘ig riEF B FHETF A2 LT &R T R 2 AN
AECP2ZEGHNEFAE HAARIAEP 2L F o

2006 & 4~ > Gilbertson & H £ 35 A >+ & ¥ § 23# Renova 4|4k
A& FHEHRATAR 5 B RS Renova Resources 0 33 5 JTREE
e Faberge o 7 £ L 5 B < Bl E T 0 fAiRbe ~REEE L H
77> B KT 2006 £ RIESM TR A B S flE o & & Project Egg

—\

Limited (PEL £k & 27 ) £ ¢ 28 249 %73 4 - A 7 Gilbertson #* £

EH G E2Z B LB BER R AREE BRI AEKTINZ o

B F 2 s Gilbertson g R HE B SPEFLEIE He A4
&

SR RS d > 55 Gilbertson 2 4 3

rEERT o AR P JIFEREE o P —‘F'f » Gilbertson & * #H
TG A - AR AT TR T

4 (Trustees) - P &g ¥ 2§ (Breach of duty) - Zfrids %3

A AR P E IR A A gt AT i g TR H R L

TEEFFF AP LEZLHETRL FETT A2 IEY

{-\

9¢

®Renova Resources Private Equity Ltd v. Gilbertson and Others (2009) CILR 268.

8 A director of the company was “...subject to the fundamental principles of loyalty and good faith in
relation to [the project], including not making a profit for himself out of his position, not placing
himself in a position where his interest may conflict with that of the Company and not acting for his
own benefit or exploiting the opportunity for himself, at least not without the informed consent of the
Company.”

% Tim Haynes, Offshore Directors — A Matter of Trust and Confidence, IFC Review, Jan. 3, 2013
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#RF £i2 (Business Law) %2 2 2 e > d B f g k2 6]

RRRIZ G AAE W RE LB AT ERL(LE

N =)

ETIRS

4 F
#) ERA S T R E R E e
FFER
|
I |
AXPFERR PP EEE
\ |
| | [ |
BE £ FRFEsp &
A 4 y \ 4 A 4 4
~BEE YA w TR o o
wirF || FETF R o F & LA S USEE S
a8 o 3 31 Fa
o o

W32 FRAPEERERT

F# %k : Lee Roach, Company Law, Oxford Universtity Press, 2011, p.2.

N

(=) ¥EEm>2 B

http://ifcreview.com/restricted.aspx?articleld=5830 & % p #/ : 2014 & 3 * 10 p
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K& X F@W AR (Representative action)
4efe 0 it Foss v. Harbottle (1843) #1/x > 2. R B » ;2 L35 B
A (Individuals) B &5 27 HEE 273 § (T HLHFn L2 i B
AR P AR 2 B 2 A (e R ERARAE) 7 A
"o T %k b 5 Stein v. Blake (1998) %% > 22 I iviER
dBAREHE ST EETEF S P4 A (Misappropriation of the
companys’ property ) 2. # ix {7 5 AR > TR R L F R R F
EFFPEFAROPRP TEAGLIFL o LB RO BRA T E
#11998 & 2 % 373 LR ( The Civil Procedure Rules 1998 = # CPR)
TR A A TRl R AP M R H A I A WA E R R
PP E 2 E T E AR B R R (Collective action) A i o
FOPRBRARIEABEL T ST TR AL E B B LR
PR TP e 2l A TR L TETFEA AL
( Leading plaintiff)

“g\:‘i

. L
Z_A =T

d 3> Foss & #tm 2 R RBF B E e &0 BOR L B R oD
FRL S EAR IR RN Yy 2P EE
ﬁ&ig?ﬁ%ﬁwﬁm§§0@3Q5$w§ﬂ4ﬁﬁnggg
F IR SRSt TRE R I W R I
B F R CHERARATABEM i St B REZ R
T R & RHE @ 2% ¥ogr > TFoss & B 2. &) #h 35 | Jenkins
Edwards v. Halliwell ¢ % ¢ > zz32 Foss R B3 w i &) b 5
R R O
(1) #eri7 5 A% ~ 2 £ 17 5 5

2
’
/

Lt B

(2) AT 5 AP ERLTRTH G508 BT A 2 dla )

(3) W3F(7 5 F 2P FAHFFT 5 F 00 5 HLES 7 L ocen
i

°% Stein v. Blake, CA, Appeal from, (Times 13-May-93, [1994] Ch 16).
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(4) AFLEF 2L 2L 7]
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2. K & & ¥ (Derivative action)
CHEBAFARSTEEFHGT S R LI E <7

F3@ix Foss R bleh2 55 B A LRBJATR CFRE G T AR
Pl iR T g FAARLR RECLFEATREFRE - L Agrm2
2 % g;ﬁ] R4 RAer o P 5 % 2 42 (Second defendent) 5 %
Wallersteiner v. Moir (No.2) (1975) #%+# > Moir £ 4 % > #% 4 -
w2 o 5 Wallersteiner 2 L #73 » Moir £ # i 5& Wallersteine % 1
FH 27 pF F4£FE T Y- 7@ Hartley Baird Ltd > @ i & 1948 #
NP E2 B R T ¥ AL o 735 Hartley Baird Ltd 80% % 4 ¢ >
Wallersteine # L % f 3 20% > B 5 H 7227 5 f # - Moir £ 2 {5 %

AR E NP ET VA RO P 5 R RARE O RRRAERE Y g B

0

AN
AN

HFEA @ SFErmm e 3R OFnRe o PR 0 A
BT A RRBEEFRAMTH N Z AR o m RRKLALAHFWZ R g 0
BB F e @2 L AEFFHARRE 0 Moir L4 827 @& & 273 fops
2 FH 0 ' Moir &2 2 27 B 4t R ord &2 % 3FpY £ (contingency
fee) 2 P ¥ s &) £ (Sanction) 2 e b ik L 2 33 &
ARpd 27 F o AZZIRANELHFE A RE S HEELRE D
AviR2 LTRAAH A NP AL AT EF o FLRAB AL FLEES

e 2 % @
A % Stainerv. Lee (2011) ¢ % ¥ » F EZ2 ¥ A &7

R4 2 P A At B3R eTA 4 g b IR R G

-r‘v B Y -  J,\ 2
k"ix,—i]’& m‘f'

% Andrew Hicks and S. H. Goo, Cases and Materials on Company Law, Blackstone Press, 5 Rev.
Ed.2001, at 382.
% Wallersteiner v Moir (No 2) [1975] QB 373.
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- ks g2 3 TiEsRrE£, (Filter stage) *
(=) 2006%2 7%
1. =it

#ES 2006 £ * tFig 1 1985 & o 7 o il fL 5 2006 #E 2 P iE
(CA 2006) * » 373 % & % 272 ( Derivative claims) 7373 &

2002 tEHFEIRAHR® s T gz, (CPR) 4
SR A R LR 1993 % 199F iEpM AT R FL D F
RAT D P2 R b (Trade union) & # < 4f 5 d » 8z

% (Remedy) % o

SR G R e

A 4 A4 A 4 A 4
”‘%F'Jf*%f? LIS GO = Foo T IR A
7R ARE A  (CA 2006 (CA 2006 ( Insolvency Act
( CA 2006 833) Pt11) Pt 30) 1986 §122)

W 3-3 #FR2F RN £4 (Shareholders” remedies)

F# kiR : Lee Roach, Company Law, Oxford University Press, 1% Edition, 2011, at P.117

% Stainer v Lee [2010] EWHC 1539 (Ch); [2011] B.C.C. 134; [2011] 1 B.C.L.C. 537.

% Companies Act 2006 (c. 46) , www.legislation.gov.uk/ukpga/2006/46/pdfs/ukpga_20060046_en.pdf
Fp 2014 &£ 27 24 p

Vo Lk R p PR A Gk PP TR AREE BT B TS
Pz 8 Tiwd | z&2 (derives from a right of the company but which the company has failed
to exercise ) -

¥ CPR§19.9 (1) .
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B w2 w0 B kL 07 Zl RN R TR
TARSE R F ixdp 5l ( Civil Procedure Rules Practice Direction » f§ #i-
PD) % 19C if e fest » TP H g T2 70% | 2208 R -
B4 % 3k 47 P 95 (Prima facie evidence) » d 2 B2 g )it
T AR A r®o2006 & 272 2y EE A E TR BN
M A T R, 1130 (Partll) - % % 260 i1 % 264
590 25 260 1EHR T 27 AR FANT AW KAt L

(1) »FEAFFH*»27 75 2%d (Cause of action vested in
the company ) ;
(2) m2@ &&& £f242 3¢ (Seeking relief) -

PEIESFE CHEEAFHEFRBE FRAKL AL TR
TEFAHEN TERg o FERB VAT REENT AP £ R
oz B3 B € (Oral hearing) ' » 2 258 A PR 22 i g
EFLRREE L Reozomn 7o Rd ZREFEAITL BT

R EBHE LR

%83section 261 Application for permission to continue derivative claim:(1) A member of a company who
brings a derivative claim under this Chapter must apply to the court for permission (in Northern Ireland,
leave) to continue it. (2) If it appears to the court that the application and the evidence filed by the
applicant in support of it do not disclose a prima facie case for giving permission (or leave), the court—
(a) must dismiss the application, and (b) may make any consequential order it considers appropriate. (3)
If the application is not dismissed under subsection (2), the court— (a) may give directions as to the
evidence to be provided by the company, and (b) may adjourn the proceedings to enable the evidence
to be obtained. (4) On hearing the application, the court may— (a) give permission (or leave) to
continue the claim on such terms as it thinks fit, (b) refuse permission (or leave) and dismiss the claim,
or (c) adjourn the proceedings on the application and give such directions as it thinks fit.
PAFLWRPF* W ERF  SE LB EEHE L5 - FAMAT > ¥ - F8265 18269
Plaif* WREFERZEL R L3R

% CPR8§19.9 (10), (11) .

101 Section 262 Application for permission to continue claim as a derivative claim: (1) This section
applies where— (a) a company has brought a claim, and (b) the cause of action on which the claim is
based could be pursued as a derivative claim under this Chapter. (2) A member of the company may
apply to the court for permission (in Northern Ireland, leave) to continue the claim as a derivative claim
on the ground that— (a) the manner in which the company commenced or continued the claim amounts
to an abuse of the process of the court, (b) the company has failed to prosecute the claim diligently, and
(c) it is appropriate for the member to continue the claim as a derivative claim. (3) If it appears to the
court that the application and the evidence filed by the applicant in support of it do not disclose a prima
facie case for giving permission (or leave), the court— (a) must dismiss the application, and (b) may
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P ¥ Gl | w8261 (2)
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REBRTVER OB ERSE T
VORI RS HF
FAp B R IR -
y
Mandatory Test B RFirmnz
> —>
L7 448263 (2) Rz & i * B3RS 5w
- A\ 4
e =
1
Discretionary Test
i P i7 1 ) e R 0 % R 8263
(3~ (M) RE2Fd prF 8

A 4 A 4

RIFE A F R 5w ik

W 3-4A-2RF AFRARLAFARGRLIBELR

7 %R ¢ Lee Roach, Company Law, Oxford University Press, 1% Edition, 2011, at
P.123.

B Lk BT ks 994 R BEER

“g‘*\

PLFV O BEFRESTSR AE 3 2T E (Unfair prejudice )

make any consequential order it considers appropriate. (4) If the application is not dismissed under
subsection (3), the court— (a) may give directions as to the evidence to be provided by the company,
and (b) may adjourn the proceedings to enable the evidence to be obtained. (5) On hearing the
application, the court may— (a) give permission (or leave) to continue the claim as a derivative claim
on such terms as it thinks fit, (b) refuse permission (or leave) and dismiss the application, or (c) adjourn
the proceedings on the application and give such directions as it thinks fit.
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’\ﬁﬁ’?ﬁ?ﬁ%*’é}ﬁﬁéi d R F Y O P om A %

(Proposed) 2. 75 » AF 27 E E e N4 @ "EF BRI~ EF

2. M EBN ¥k
Mok 2006 & & PR AL R AR 2% 260 5% (1) 7B

-

o EEEYEERE (3) R BAFA
PEOBRNMEFFRLAEAFL oA F AR

)3
ZEHMG AP SRR ERIIEAFL A TREEL

?LEF%—%‘L CARRBE TRz 75 o m RFIE 2 R ol /R (Omit) A &
WA FET AN 2310 d 2N iE 4 FE AT BARR > H T d A
FERINFEILN P S HORP LB RTEE R L TR

o g T ek | (Statutes) fE -
(1) BmAREFR2ZEAFRABEZRFT
%% 26165 % (2)7F R 20 Fk I h A=k (application)
BEFIEAREAFRL R LT 2 R KR4

I B R R AT RF LT R R R R &
AHB@EE AT RIEY (3) 3 BT FFRAR (2)

(a) 2> 4pMFS (....may give directions as to the

evidence to be provided by the company.....)

102« _allow a shareholder to pursue a derivative claim in respect of an actual or proposed act or

omission involving negligence, default, breach of duty or breach of trust by a director of the company.”
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(b) #Fzxaisiphin > 242 ®F %45 (may adjourn the

proceedings to enable the evidence to be obtained )

% 261 5% (4) AR RFRRANRAEE R AR L
tBEFEE (Hearing) ; fdpgmd 2 p g &
=i g o K B (SRR 2 (7 » Seciton 262 (2) R
2P AR EANT AR A R i RFT 22 EF LR AR

g

CON
(a) 2P FLAFFIR L RATEFT AR
(b) = & 3% & 2 3-F (the company has failed to prosecute
the claim diligently )
(c) AR &TFRLGFREésd 27 SR FF -

(2) ¥ H L7 o2 i L (Unfair prejudice to the minority )
FERFEFH A3 P B L A RE T 5 WAL 2 et g
»agﬁmkiwiﬂmaiwﬂ,aagﬁs%4@?¢@¢,
EREEH O BORL LT LT 2T Fg G Ak R (Test)» 7
AzPFAskz R jfegaad S MMM lE 24 2% 5

FEH# 53 2T 2 (75 (Conduct must be unfair) ' o # g % B

5

N BOR A TR 2 T EHAL LS 2T AEP PR

\

= & & (Badfaith)> =72 F L3P # 3 i3 ~4f 3 2 = & (Intention
to cause harm) - # % 994 i~ f2 i " ERHrpz i ; (Oppression
remedy) > FIBETEF iZihp >t 0 @ F LA A AR L HL LR
F2BAIA ko S RREAEE - #FLFIN T B T i

fFloFm@ndp PREIIPE T mEnd g

103 8994 of Companies Act 20086, Petition by company member:

(1)A member of a company may apply to the court by petition for an order under this Part on the
ground—(a)that the company's affairs are being or have been conducted in a manner that is unfairly
prejudicial to the interests of members generally or of some part of its members (including at least
himself), or(b)that an actual or proposed act or omission of the company (including an act or omission
on its behalf) is or would be so prejudicial.

110



ﬁii‘\‘fﬁlgpiiﬁ’ﬂﬁﬁtpui %’\lﬁ%ﬂa’%#’t:ng‘

v

Pt REEREERTFEL AL RET AL T

7

N\

EL A ARAANE P IFRES B R 2P Swdp oA
EH AW LA IE S 2 AR 2P AR LR

4 o

-,
-\
»*Y

I

v R

s

% 11986 =~ # & % f#ix;2 ;, (Company Directors Disqualification

Actof 1986 » T 4 CDDA) ™% » BA ¥ 3 k- 27 EFE 3

Q.

?alSﬁ’L/‘z—E‘mpﬁ‘ﬁu’}' LT ﬁ:l)ﬁgﬁﬁ”}} ,]?/4)«11—’;‘:175
# 3 % (Phoenix director) 2_ 2 - ¥ i CDDA % 9% (2 & %

=

2 iE%(B)7 2w HL'_#«F—'» N5 AR PIEE AR T

¢
@?%J%Qﬁi%i’ﬁﬂﬂﬁﬁﬁaﬁiigﬁﬁéﬁTﬁﬁﬁ

zoo fe g BB G R PR

~|

(-) Bsrzmfefae

LT AT L f2iE$ £ 2 2 (Courtorder) ' :

e =
1.CDDA % 2 &3 %> F % > b 2 & ﬁﬁﬁ“???’r;}f‘ciﬁ‘

(....with his being an administrative receiver of a company...) F 73
Bz B~ e ( Formation ) ~ ¢ 32 ( Management) ~ i &

(L|QU|dat|0n) ESN - AR o e (Strlklng off of a company
FEIE R DS AR 22K

104 The Company Directors Disqualification Act 1986, 1986 c. 46.
% David Kelly, Ruth Hayward, Ruby Hammer and John Hendy, Business Law, Sixth edition,
Routledge, 2011.

111



2.CDDA % 3 i3 > & F = 2P & (Registrar of companies)

iR R T > & £w3F (Requiringareturn) ~m = » N H @ 2 Pk

4

TR B RA LA B AR P fiERd Ao

¥
TR M2 Gl FeonZ2RERFR O FITAZEFLARER
PR e HERdEY 0 28358 FEREY 3
6% 10# » #uff2 2epi10&0) >3 57158 %

(=) s+#|f#= (Mandatory disqualification)

% CDDA % 6 iz > imie 4 5 £ T A% » k™5 3
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(2) Az~ R%;(3) % 75 # i (...ifdisqualified from
acting...) = d f2EEF - WRA R ARBEETET » L % E
FTEHPAEI & 2 mEFFESpdREZ FF A E  BHRTRL
grBERE Rl o k2 E 2RI RL L FEET
r PR gRRT28p S22 0 F s AR ERL RSl 2D
P (AR ER 2 ) Bl F R AL T ERERERASH > 2
sggiﬁ’&%%ﬁiﬁtoaiiﬁﬁﬂﬁ’i%g%gwkﬁ
AR L LM P EEEF)EE
ZRERPFRTEITHELEAREELEF 2O T LEAP
Ve EESEE CRE SR SLE R R SE N E R SR S CNCE S
FIRpAEE D 2T HERL F 5 (The unfairly prejudicial conduct

=

provision) st - f2iE ¥ HF 4 > iea X ZRLFHRIFR S 994
2R WL EEFRRL %%ﬁlﬁﬁﬁ,kg T ra
.ﬂféﬂ,’ia‘\g\l;}ﬁjxﬁz‘? TE L2 N H T A )I;“E'*H'

%ix&i%ﬁ@ﬁﬂgz%ﬁ’@i%%as;ﬁﬁﬁw’ﬂ%@

N
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-\ﬂ\y

1988168 of Companies Act 2006 Resolution to remove director :

(1)A company may by ordinary resolution at a meeting remove a director before the expiration of his
period of office, notwithstanding anything in any agreement between it and him. (2)Special notice is
required of a resolution to remove a director under this section or to appoint somebody instead of a
director so removed at the meeting at which he is removed. (3)A vacancy created by the removal of a
director under this section, if not filled at the meeting at which he is removed, may be filled as a casual
vacancy. (4)A person appointed director in place of a person removed under this section is treated, for
the purpose of determining the time at which he or any other director is to retire, as if he had become
director on the day on which the person in whose place he is appointed was last appointed a director.
(5)This section is not to be taken— (a)as depriving a person removed under it of compensation or
damages payable to him in respect of the termination of his appointment as director or of any
appointment terminating with that as director, or (b)as derogating from any power to remove a director
that may exist apart from this section.

19 Section§§9A-12A of Company Directors Disqualification Act 1986, http://www.legislation.gov.uk/
ukpga/1986/46/contents

113



(=) &d&Hm:

WHAF 4 0 ¥ 5 Newman Industries ¥) 3% 4 - J + 4p #3Bartlett £
Laugbton® = F £ 42 7 L3F8 (75 > 32 27405 EBHL - 2%
Y

4-%tFoss v. Harbottletax = 2. T R R P 2 @0k 2 &5 A 2 P |47

E!

ooy ek o2 R I M eI & f2 R & ((Modern
statement) -z k PeRiEidpdi o MK R AR AT RS G K
Wk, P RxERER AL TH B L7740, (Fraud on the
minority ) 2 = 24" 72 ;2 (7 5 4 41, (Wrongdoer control ) p# 3 4= o
PP SOk A AL T8 28 R Pd REBHEA E2F L3
f%ﬁﬁi’iﬁﬁﬁ%iﬂé:%rﬂmﬁ;4ﬁﬂjm3&%
HoAEESARESITHAIEL S ¢ (AGM) 7% Bk 1 (Majority
voting) Mo Bl Ak s mA iR Tivs | FA G R T
1. % % res = & B4 A ( Improper appropriation of company’s
property )
2. &~ F g ¥ @A BirAd 4 e ( Driversion of business
opportunity to self as director ) ;
3. #FEF H¥ o P R 2 % iz (Directors’ breach of duty to
company )

BRI s INIEAE & I RS £ RS AR R

19 prydential v. Newman Industries (N0.2)[1982] Ch.204,210-11.
1 Victor Jogge et al., Minority Shareholders: Law, Practice and Procedure, Butterworth, 2004, pp2-3.
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# In Guernsey Financial Services Commission v. Roger Walter
Francis Taylor (2012) 3% ¢ » Guernsey } ¥ Fa iz % R 8 R a2

Pl PR P HH R AR F LD P ET O RE I EAR LY

\

(o}
o

PARE IR B AR EF AR TR SR
FB s LT3 FRHEFE L % 2 s (Order) -
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=

12 Re Astec(BSR) Plc., [1999]B.C.C.59, 60.

3 In Guernsey Financial Services Commission v. Roger Walter Francis Taylor, May, 2012.

4 Re Westmid Packaging Services Ltd No.3 [1998] 2 All ER 124 and Sevenoaks Stationers Retail
Ltd [1991] Ch 164.

115



1. =ik
6 W A% > o @ ;2 ( Das deutsche Aktiengesetz - AktG - Stock
Corporation Act) **» hik 7— ~dlz 2@ g ¥ M L FE ¢ 54 -
1965# sefk = Al K3 TREFEFELITER K S LY &
igé‘,zﬁiﬁt&%’iigﬂﬂél’\ AR o d LK g ER
LD EREETTEE PSR R EE
N

g’ﬂiiﬁfzﬁé é‘—;]%f,ﬁvﬁg,@igfzgguﬁ )
HEF g Ll 0ARFIRETER FrET 28
FEAE EERY R VATEFRPEEE R R LR
Hle 2 PUnIR EE ERUEL R BRAT B

o

it
Q
?q\
e
PR T
@
ok
ﬁ\
4a
N}
g
NN
Xl
[und

15 Stock Corporation Act as of 6 September 1965, (BGBI. | p. 1089) FNA 4121-1, last amended dated
23 July 2013 (BGBI. I S. 2586). English translation by Norton Rose Fulbright Legal Practice,
http://www.nortonrosefulbright.com/files/german-stock-corporation-act-109100.pdf /4 jr p #p : 2014
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119 119\orton Rose LLP, Stock Corporation Act-Translation as at 1 November 2013,as amended by the
German Restructuring Act  (Restrukturierungsgesetz) of 2013, September 18, 2013.
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120° Gerhard Wirth, Michael Arnold, Ralf Morshause, Corporate Law in Germany, Revised 2" Edition,
Verlag C. H. Beck Miinchen, 2010
2!Norton Rose LLP, Stock Corporation Act-Translation as at 1 November 2013,as amended by the
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124 84 Appointment and Removal of the Management Board : (1)The supervisory board shall appoint
the members of the management board for a period not exceeding five years. 2Such appointment may
be renewed or the term of office may be extended, provided that the term of each such renewal or
extension shall not exceed five years. 3Such renewal or extension shall require a new resolution of the
supervisory board, which may be adopted no more than one year prior to the expiration of the current
term of office.

125§ 84 Appointment and Removal of the Management Board : (3) The supervisory board may revoke
the appointment of a member of the management board or the appointment of a member as chairman of
the management board for cause. 2. Such cause shall include in particular a gross breach of duties,
inability to manage the company properly, or a vote of no confidence by the shareholders’meeting,
unless such vote of no confidence was made for manifestly arbitrary reasons. The foregoing shall also
apply to the management board appointed by the first supervisory board. Such revocation shall be
enforceable until rendered unenforceable by a judicial decision that has become final and may not be
appealed. Rights arising under the contract of employment shall be governed by general provisions of
law.

126 85 Appointment by the Court : (1) If the management board does not have the required number of
members, the court shall make, in urgent cases, the necessary appointments upon motion by a party
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concerned. An appeal may be made against such decision. (2) The office of a member of the
management board appointed by the court shall terminate as soon as the vacancy is filled. (3)1The
member of the management board appointed by the court shall be entitled to reimbursement of
reasonable cash expenses and remuneration for his services. 2If the member of the management board
appointed by the court and the company do not reach agreement, the court shall fix the amount of
expenses and remuneration.3An appeal may be made against such decision; appeals on points of law
are not permitted. A decision that has become final and may not be appealed may be enforced in
accordance with the provisions of the Code of Civil Procedure.
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1348 84 of the Stock Corporation Act 2010, Appointment and Removal of the Management Board, Para
(1) The supervisory board shall appoint the members of the management board for a period not
exceeding five years. Such appointment may be renewed or the term of office may be extended,
provided that the term of each such renewal or extension shall not exceed five years. 3Such renewal or
extension shall require a new resolution of the supervisory board, which may be adopted no more than
one year prior to the expiration of the current term of office. The term of office may be extended
without a new resolution of the supervisory board only in the case of an appointment for less than five
years, provided that the aggregate term of office does not, as a result of such extension, exceed five
years. The foregoing shall apply analogously to the contract of employment; such contract may provide,
however, that in the event of an extension of the term of office, the contract shall continue in effect
until the expiry of such term. Norton Rose, Stock Corporation Act, Translation as at 1 December 2011,
http://www.nortonrosefulbright.com/files/german-stock-corporation-act-2010-english-translation-pdf-5
9656.pdfig|fr p ¥ : 2014237 7p

1358 84 of the Stock Corporation Act 2010, Appointment and Removal of the Management Board,
(3) : The supervisory board may revoke the appointment of a member of the management board or the
appointment of a member as chairman of the management board for cause. 2Such cause shall include in
particular a gross breach of duties, inability to manage the company properly, or a vote of no
confidence by the shareholders’ meeting, unless such vote of no confidence was made for manifestly
arbitrary reasons. The foregoing shall also apply to the management board appointed by the first
supervisory board. Such revocation shall be enforceable until rendered unenforceable by a judicial
decision that has become final and may not be appealed. Rights arising under the contract of
employment shall be governed by general provisions of law.

136§ 306 Requirements of the Stock Corporation Act 2010 : (1) If a stock corporation or a partnership
limited by shares endangers the common good as a result of unlawful conduct of its board members
and the supervisory board or the shareholders’ meeting do not arrange for the dismissal of such board
members, the company may be dissolved by judicial decree upon motion by the appropriate highest
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authority of the state in which the company is domiciled. The regional court of the district in which the
company is domiciled shall have exclusive jurisdiction with respect to any such action. (2) After
dissolution, the company shall be liquidated pursuant to 8§ 264 to 273. 2A motion to dismiss or appoint
liquidators for cause may also be made by the authority designated in (1) sentence 1.

37§ 103 of the Stock Corporation Act 2010, Removal of Members of the Supervisory Board,
(1)Members of the supervisory board who have been elected by the shareholders’ meeting without
being bound by nominations may be removed pursuant to resolution of the shareholders’ meeting prior
to the expiration of their term of office. Such resolution shall require a majority of not less than
three-fourths of the votes cast. The articles may provide for another majority and additional
requirements. (2)A member of the supervisory board who has been appointed to the supervisory board
pursuant to the articles may at any time be removed and replaced by another person by the person who
has the right to appoint. If the requirements specified in the articles in respect of the right to appoint are
no longer met, the shareholders’ meeting may remove the appointed member by a simple majority of
votes.

1388 103 (3) : Upon motion by the supervisory board, the court shall remove a member of the
supervisory board, for cause relating to the person of such member. The supervisory board shall resolve
on such motion by simple majority. If such member of the supervisory board has been appointed to the
supervisory board pursuant to the articles, shareholders whose aggregate holding amounts to one-tenth
of the share capital or represents an amount of the share capital corresponding to one million euros may
also make such motion. An appeal may be made against such decision.
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“SArticle 847 (Action for Pursuing Liability, etc.)

(1) A shareholder (excluding a Holder of Shares Less than One Unit who is unable
to exercise rights pursuant to the provisions of the articles of incorporation) having the shares
consecutively for the preceding six months or more (or, in cases where a shorter period is
prescribed in the articles of incorporation, such period or more) may demand the Stock Company,
in writing or by any other method prescribed by the applicable Ordinance of the Ministryof Justice,
to file an action for pursuing the liability of an incorporator, Director at Incorporation, Company
Auditor at Incorporation, Officer, etc. (meaning theOfficer, etc. prescribed in Article 423(1);
hereinafter the same shall apply in this Article) or liquidator,
an action seeking the return of the benefits set forth
inArticle 120(3) or an action seeking payment under the provisions
of Article 212(1) or Article 285(1) (hereinafter referred to as an "Action for Pursuing Liability, etc."
in this Section); provided, however, that this shall not apply in cases
where the purpose of the Action for Pursuing Liability, etc. is to seek unlawful gains
ofsuch shareholder or a third party or to inflict damages on such Stock Company.

(2) With regard to application of the provisions of the preceding paragraph to a Stock Company that is
not a Public Company, the phrase "A shareholder(excluding a Holder of Shares Less than One Unit
who is unable to exercise rights pursuant to the provisions of the articles of incorporation)
in that paragraphshall be deemed to be replaced with "A shareholder."

(3) When the Stock Company does not file an Action for Pursuing Liability, etc. within sixty days
from the day of the demand under the provisions of paragraph(1), the shareholder who has
made such demand may file an Action for Pursuing Liability, etc. on behalf of the Stock Company.

(4) In cases where the Stock Company does not file an Action for Pursuing Liability, etc. within sixty
days from the day of the demand under the provisions ofparagraph (1), if there is
a request by the shareholder who made such demand or the incorporator, Director at Incorporation,
Company Auditor at Incorporation, Officer, etc. or liquidator set forth in that paragraph,
it shall, without delay, notify the person who made such a request of the reason for not filing an
Action for Pursuing Liability, etc. in writing or by any other method prescribed
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by the applicable Ordinance of the Ministry of Justice.

(5) Notwithstanding the provisions of paragraphs (1) and (3), in cases where the Stock Company is
likely to suffer irrepara.le harm through the elapse of theperiod set forth in
those paragraphs, the shareholder set forth in paragraph (1) may immediately file an Action for
Pursuing Liability, etc. on behalf of the Stock Company; provided, however, that this shall
not apply in the cases prescribed in the proviso to that paragraph.

(6) The Action for Pursuing Liability, etc. set forth in paragraph (3) or the preceding paragraph shall be
deemed to be an action relating to a claim which is not aclaim based on a property right in
calculating the value of the subject-matter of the suit.

(7) When a shareholder files an Action for Pursuing Liability, etc., the court may, in response to
a petition by the defendant, order such shareholder to providereasonable security.

(8)When the defendant intends to file the petition setforth
in the preceding paragraph, the defendant shall make a prima facie showing that the Action for
Pursuing Liability, etc. has been filed in bad faith.
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YSArticle 849 (Intervention)

Liability, etc. either as a coparty or for assisting either of the parties; provided
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however, that this shall not apply when it will unduly delay the court proceedings or impose an
excessive administrative burden onthe court.
(2) Inorder for a Stock Company to intervene in a suit relating to an Action for Pursuing Liability,
etc. to assist a director (excluding an Audit Committee Member), executive
officer, liquidator or a person who was formerly in such a position,
it shall obtain the consent of the persons specified in the following items for the categories listed
respectively in those items:
(i) Company with Company Auditors: the company auditor (in cases where there are
two or more company auditors, each of such company auditors); or
(if) Company with Committees: each Audit Committee Member.
(3) When a shareholder files an Action for Pursuing Liability,
etc., the shareholder shall give notice of suit to the Stock Company without delay.
(4) When a Stock Company files an Action for Pursuing Liability,
etc. or receives the notice of suit set forth in the preceding paragraph, it shall give public
noticeto that effect or give notice thereof to its shareholders without delay.
(5) With regard to application of the provisions of the preceding paragraph to a Stock
Company that is not a Public Company, the phrase "give public
notice tothat effect or give notice thereof to its shareholders" in that paragraph shall be deemed to
be replaced with "give notice to that effect to its shareholders."
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148 Article 853 (Action for a Retrial)

(1) Incases where an Action for Pursuing Liability, etc. has been filed,
if the plaintiff and the defendant, in
conspiracy, caused the court to render ajudgment for the purpose of prejudicing the rights
of the Stock Company, which are the subject-matter of the suit relating to the Action for Pursuing
Liability, etc., the Stock Company or shareholders may enter an appeal against the final
judgment that became final and conclusive, by filing an action for a retrial.

(2) The provisions of the preceding Article shall apply mutatis mutandis to the appeal for a retrial set
forth in the preceding paragraph.
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“Article 848 (Jurisdiction of an Action)
An Action for Pursuing Liability, etc.shall be under the exclusive jurisdiction of the district
court having jurisdiction over the location of the head office of the Stock Company.
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“SArticle 852 (Demand for Costs, etc.)
(1) In cases where a shareholder who has filed an Action for Pursuing Liability, etc.
wins the suit (including cases of partially winning the suit), ifthe shareholder has
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T

paid the necessary costs (excluding court costs) or is to pay a fee to an attorney or a legal
professional corporation with respect to the suitrelating to the Action for Pursuing Liability,

etc., the shareholder may demand the relevant Stock Company to pay an amount
be reasonable, not exceeding the amount of such costs or the amount of such fee.

O]

that is found to

Even in cases where a shareholder who has filed an Action for Pursuing Liability,

etc. loses the case, the shareholder shall not be obligated to compensate therelevant Stock
Company for the damages arising as a result thereof, except when the shareholder was in bad

faith.
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(3) The provisions of the preceding two paragraphs shall apply mutatis mutandis to
any shareholder who intervened in the suit set forth in paragraph (1) of Article849 pursuant
to the provisions of that paragraph

B0Article 850 (Settlement)

(1) The provisions of Article 267 of the Code of Civil Procedure shall not apply to the subject-matter of
a suit relating to an Action for Pursuing Liability, etc. in cases where a Stock Company is not
a party to settlement in such suit; provided, however, that this shall not apply when such Stock
Company has given approval.

(2) Inthe case prescribed in the preceding paragraph, the court shall notify the Stock Company
of the contents of the settlement and give the Stock Companynotice to the effect that it
should state its objection to such settlement, if any, within two weeks.

(3) In cases where the Stock Company does not raise any objections in writing within the period set
forth in the preceding paragraph, it shall be deemed to have given the approval for shareholders
to effect a settlement with the contents of the notice under the provisions of that paragraph.

(4) The provisions of Article 55, Article 120(5), Article 424 (including the cases where it is applied
mutatis mutandis pursuant to Article 486(4)), Article 462(3) (limited to the portion pertaining
to the obligations assumed for the portion not exceeding the Distributable Amount prescribed
in the proviso to that paragraph),Article 464(2) and Article 465(2) shall not apply in cases
of effecting a settlement in a suit relating to an Action for Pursuing Liability, etc.
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BIArticle 854 (Action Seeking Dismissal of an Officer of a Stock Company)

If, notwithstanding the presence of misconduct or material facts in violation of laws and
regulations or the articles of incorporation in connection with the execution of the duties of

an officer (meaning the officer prescribed in Article 329(1); hereinafter the same shall apply in
this Section), a proposal todismiss such officer is rejected at the shareholders

meeting or a resolution of the shareholders meeting to dismiss such officer fails to

become effective pursuant to the provisions

of Article 323, the following shareholders may demand dismissal of such officer by filing an actio
n within thirty days from the day of suchshareholders meeting:

1)

(i)

(i)

a shareholder (excluding the following shareholders) holding consecutively for the preceding
six months or more (or, in cases where a shorter period is prescribed in the articles of
incorporation, such period or more) not less than three-hundredths (or, in cases where a lesser
proportion is prescribed in thearticles of incorporation, such proportion) of the voting rights of
all shareholders (excluding the following shareholders):
(a) ashareholder who is unable to exercise a voting

right with respect to the proposal to dismiss such officer; and
(b) ashareholder who is the officer pertaining to such demand; and
a shareholder (excluding the following shareholders) holding consecutively for the preceding
six months or more (or, in cases where a shorter period is prescribed in the articles of
incorporation, such period or more) not less than three-hundredths (or, in cases where a lesser
proportion is prescribed in thearticles of incorporation, such proportion) of the Issued Shares
(excluding the shares held by the following shareholders):
(a) ashareholder who is such Stock Company; and
(b) ashareholder who is the officer pertaining to such demand.
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(2) With regard to application of the provisions of the items of the preceding paragraph to a Stock
Company that is not a Public Company, the phrase "holding consecutively for the preceding six
months or more (or, in cases where a shorter period is prescribed in the articles of
incorporation, such period or more)" in those provisions shall be deemed to be replaced with
"holding."

(3) With regard to application of the provisions of paragraph (1) in cases where the class of shares for
which there are provisions on the matters set forth inArticle 108(1)(ix) (limited to those relating
to directors) have been issued, the term "shareholders meeting" in that paragraph shall be
deemed to be replaced with "shareholders meeting (including the Class Meeting set forth
in Article 339(1) as applied mutatis mutandis by replacing the terms pursuant to the provisions
ofArticle 347(1))."

(4) With regard to application of the provisions of paragraph (1) in cases where the class of shares for
which there are provisions on the matters set forth inArticle 108(1)(ix) (limited to those relating
to company auditors) have been issued, the term "shareholders meeting" in that paragraph shall be
deemed to bereplaced with “shareholders meeting (including the Class Meeting set forth

in Article 339(1) as applied mutatis mutandis by replacing the terms pursuant to theprovisions
of Article 347(2)).”
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S Article 855(Defendants)
With regard to the action set forth in paragraph (1) of the preceding Article (referred to as an
"Action Seeking Dismissal of an Officer of a Stock Company"
in the following Article and Article 937(1)(i)(j)), the relevant Stock Company and the officer set
forth in paragraph (1) of the preceding Article shall bethe defendants.
5Article 856 (Jurisdiction over an Action)
An Action Seeking Dismissal of an Officer of a Stock Company shall be under the exclusive
jurisdiction of the district court having jurisdiction overthe location of the head
office of the relevant Stock Company.
®Article 848 (Jurisdiction of an Action)
An Action for Pursuing Liability, etc. shall be under the exclusive jurisdiction of the district
court having jurisdiction over the location of the head office of the Stock Company.
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13 % 216 i%(Personal remedies in cases of oppression or injustice)
(1) Any member or holder of a debenture of a company or, in the case of a declared company under
Part IX, the Minister may apply to the Court for an order under this section on the ground —
(a)that the affairs of the company are being conducted or the powers of the directors are being
exercised in a manner oppressive to one or more of the members or holders of debentures
including himself or in disregard of his or their interests as members, shareholders or holders of
debentures of the company; or
(b)that some act of the company has been done or is threatened or that some resolution of the
members, holders of debentures or any class of them has been passed or is proposed which
unfairly discriminates against or is otherwise prejudicial to one or more of the members or holders
of debentures (including himself).

(2) If on such application the Court is of the opinion that either of such grounds is established the
Court may, with a view to bringing to an end or remedying the matters complained of, make such
order as it thinks fit and, without prejudice to the generality of the foregoing, the order may —

(a)direct or prohibit any act or cancel or vary any transaction or resolution;

(b)regulate the conduct of the affairs of the company in future;

(c)authorise civil proceedings to be brought in the name of or on behalf of the company by such
person or persons and on such terms as the Court may direct;

(d)provide for the purchase of the shares or debentures of the company by other members or holders
of debentures of the company or by the company itself;

(e)in the case of a purchase of shares by the company provide for a reduction accordingly of the
company’s capital; or

(f)provide that the company be wound up.

(3) Where an order that the company be wound up is made pursuant to subsection (2)(f), the
provisions of this Act relating to winding up of a company shall, with such adaptations as are
necessary, apply as if the order had been made upon an application duly made to the Court by the
company.

(4) Where an order under this section makes any alteration in or addition to any company’s
memorandum or articles, then, notwithstanding anything in any other provision of this Act, but
subject to the provisions of the order, the company concerned shall not have power, without the
leave of the Court, to make any further alteration in or addition to the memorandum or articles
inconsistent with the provisions of the order; but subject to the foregoing provisions of this
subsection the alterations or additions made by the order shall be of the same effect as if duly made
by resolution of the company.

(5) A copy of any order made under this section shall be lodged by the applicant with the Registrar
within 14 days after the making of the order.

(6) Any person who fails to comply with subsection (5) shall be guilty of an offence and shall be
liable on conviction to a fine not exceeding $1,000 and also to a default penalty.

(7) This section shall apply to a person who is not a member of a company but to whom shares in the
company have been transmitted by operation of law as it applies to members of a company; and
references to a member or members shall be construed accordingly.
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% CHEN, Chao-hung Christopher, Private Companies in Singapore, Related Party Transactions and
Corporate Governance of Small and Medium Enterprises. , 107-131, Research Collection School
Of Law(2012), Available at: http://ink.library.smu.edu.sg/sol_research/1117

175Rita Cheung: 4 i = @ » 4% & (+ )» Company Law and Shareholders' Rights, LexisNexis

2010http://blog.sina.com.cn/s/blog_45b6bd230100nph3.html

1764 216A % (Derivative or representative actions)

(1) In this section and section 216B —

“company” means a company other than a company that is listed on the securities exchange in
Singapore;
“complainant” means —
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(a)any member of a company;

(b)the Minister, in the case of a declared company under Part 1X; or

(c)any other person who, in the discretion of the Court, is a proper person to make an application
under this section.

(2) Subject to subsection (3), a complainant may apply to the Court for leave to bring an action in the
name and on behalf of the company or intervene in an action to which the company is a party for
the purpose of prosecuting, defending or discontinuing the action on behalf of the company.

(3) No action may be brought and no intervention in an action may be made under subsection (2)
unless the Court is satisfied that —

(a)the complainant has given 14 days’ notice to the directors of the company of his intention to
apply to the Court under subsection (2) if the directors of the company do not bring, diligently
prosecute or defend or discontinue the action;

(b)the complainant is acting in good faith; and

(c)it appears to be prima facie in the interests of the company that the action be brought,
prosecuted, defended or discontinued.

(4) Where a complainant on an application can establish to the satisfaction of the Court that it is not
expedient to give notice as required in subsection (3)(a), the Court may make such interim order as
it thinks fit pending the complainant giving notice as required.

(5) In granting leave under this section, the Court may make such orders or interim orders as it thinks
fit in the interests of justice, including (but not limited to) the following:

(a)an order authorising the complainant or any other person to control the conduct of the action;

(b)an order giving directions for the conduct of the action; and

(c)an order requiring the company to pay reasonable legal fees and disbursements incurred by the
complainant in connection with the action.

(6) Where the action has been commenced or is to be brought in the subordinate courts, an

application for leave under subsection (2) shall be made in a District Court.

74 216B % (Evidence of shareholders’ approval not decisive — Court approval to discontinue action

under section 216A)

(1) An application made or an action brought or intervened in under section 216A shall not be stayed
or dismissed by reason only that it is shown that an alleged breach of a right or duty owed to the
company has been or may be approved by the members of the company, but evidence of approval
by the members may be taken into account by the Court in making an order under section 216A.

(2) An application made or an action brought or intervened in under section 216A shall not be stayed,
discontinued, settled or dismissed for want of prosecution without the approval of the Court given
upon such terms as the Court thinks fit and, if the Court determines that the interest of any
complainant may be substantially affected by such stay, discontinuance, settlement or dismissal,
the Court may order any party to the application or action to give notice to the complainant.

(3) Inan application made or an action brought or intervened in under section 216A, the Court may at
any time order the company to pay to the complainant interim costs, including legal fees and
disbursements, but the complainant may be accountable for such interim costs upon final
disposition of the application or action.
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